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Honorable Beth Chapman

Secretary of State’s Office

State Capitol, Suite S-105

600 Dexter Avenue

Montgomery, Alabama 36130
Public Records – Exemptions – Registrars, Board of – Complaints – Secretary of State
The Secretary of State’s written order in a complaint file removing a registrar is subject to disclosure under the Open Records Law.  The open complaint file, closed complaint file when no cause is found to proceed with removal, and internal recommendations as to how to proceed, but not constituting the final order, may be withheld from public inspection.

Dear Ms. Chapman:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Are complaints against registrars and related material such as interoffice correspondence public records?
FACTS AND ANALYSIS


This Office understands that the Secretary of State receives and investi​gates complaints against registrars pursuant to the Secretary of State’s authority to remove a registrar for cause in section 17-3-3 of the Code of Alabama.  Ala. Code § 17-3-3 (2006).

Section 36-12-40 of the Code of Alabama is the Open Records Law, and it provides that “[e]very citizen has a right to inspect and take a copy of any pub​lic writing of this State, except as otherwise expressly provided by statute.”  Ala. Code § 36-12-40 (Supp. 2009).  

Opinions of this Office applying the Open Records Law to the complaint files of state licensing boards are analogous to the complaint files of the Secre​tary of State.  The leading opinion was issued to Honorable Tish P. Spencer, Executive Director, Home Builders Licensure Board, dated July 31, 1997, A.G. No. 97-00244.  That opinion concluded that “information contained in the Board’s complaint files should be kept confidential, except to the extent made public through formal disciplinary action proceedings.”  Id. at 7.  Therefore, the Spencer opinion stated that, although formal charges brought by a board must be released, open complaint files and closed complaint files, including those in which no probable cause is found to proceed with disciplinary action, should be kept confidential to protect ongoing or future investigations.  

The Spencer opinion gave the following additional reason for the con​fidentiality of records on a complaint not resulting in formal charges:

The mere fact that a complaint has been filed against a particular home builder may harm his reputa​tion unfairly or possibly cause him to lose a future job.  A home builder could have a frivolous complaint filed against him, or one that amounts to cosmetic punch list items only, or one that amounts to negligence only, or one that amounts to a contractual dispute not involving violations of the Home Builders Licensure Law or the rules and regulations of the Board.  The guidelines set forth in this opinion accomplish the purpose of the Home Builders Licensure Law, which is to prevent the significant harm to the public from unqualified, in​competent, or dishonest home builders, and, at the same time, prevent unnecessary embarrassment or harm to a licensee who has a complaint filed against him which does not warrant formal disciplinary action proceed​ings.
Id. at 10.  The same reasoning applies to registrar complaints.

Regarding interoffice correspondence on a complaint, this Office con​sidered a similar issue in an opinion to Honorable Alvin Holmes, Member, House of Representatives, dated January 9, 2007, A.G. No. 2007-031.  That opi​nion concluded that the final document generated in response to the taking of notes, if any, is a public record, but the notes themselves are not public records.  The Holmes opinion stated as follows:
This Office has opined that the names of persons being recommended by the superintendent of education for transfer or disciplinary action are part of the super​intendent’s thought process and are not subject to dis​closure until they are acted on by the board of education.  Opinion to Ms. Constance S. Aune, Mobile County Board of Education, dated October 4, 1995, A.G. No. 96-00003.  Furthermore, this Office has con​cluded that individual documents reflecting the opi​nions of individual members of the board of education used to complete the board’s evaluation of its super​intendent are not subject to disclosure.  Opinion to Honorable Donald B. Sweeney, Jr., Attorney, Pell City Board of Education, dated February 8, 1996, A.G. No. 96-00126.  The Sweeney opinion reasoned as follows:

[N]ot every record kept by a public official falls within the purview of the Public Records Law.  Documents which reflect part of an official’s thought processes, which are not records of the ultimate deci​sion, are not subject to disclosure until a final action is arrived at or acted upon.  Mobile Press Register v. Jordan, et al., CV 95-1593 (Cir. Ct. Mobile Co. 1995); Attorney General’s opinion to Constance Aune, dated October 4, 1995, A.G. No. 96-00003.  It is only the final draft or docu​ment, reflecting the ultimate decision, which is contemplated by the Public Records Law.  Evaluation forms such as the ones used by board members from which the Board’s ultimate decision is made and recorded as a public record need not be disclosed to the public.
Id. at 3 (emphasis added).


Accordingly, the Secretary of State’s written order in a complaint file removing a registrar must be disclosed.  The open complaint file, closed com​plaint file when no cause is found to proceed with removal, and internal recommendations as to how to proceed, but not constituting the final order, may be withheld from public inspection.
CONCLUSION


The Secretary of State’s written order in a complaint file removing a regi​strar is subject to disclosure under the Open Records Law.  The open complaint file, closed complaint file when no cause is found to proceed with removal, and internal recommendations as to how to proceed, but not constituting the final order, may be withheld from public inspection.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ward Beeson of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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