January 15, 2010

Honorable James O. Gordon

Member, House of Representatives

607-B South Wilson Avenue
Prichard, Alabama 36617

Food and Food Services – Notices – Restaurants – Federal Laws – Fish – Mobile County
Under Act 2009-582, a food service establishment serving farm-raised or wild fish must provide country-of-origin notice to consumers only if the supplier of the fish is required by federal law to provide country-of-origin information to the food service establishment.
Dear Representative Gordon:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Are restaurants required to comply with the pro​visions of Act 2009-582 because of the provisions in the bill that exempt any food establishment from pro​viding information not required by federal law?
FACTS AND ANALYSIS

Act 2009-582 was signed into law on May 20, 2009, and became effective on January 1, 2010.  2009 Ala. Acts No. 2009-582.  Act 2009-582 establishes consumer country-of-origin notice requirements for food service establishments serving farm-raised and wild fish. Consumer notification requirements are found in Section 3 of the act and state, in pertinent part, as follows:

     Section 3.  (a) Any person who supplies farm raised fish or wild fish to a food service establishment shall provide information of the country of origin of the product to the food service establishment as required by federal law.  

     (b)  If farm-raised or wild fish is supplied to a food service establishment and the fish or fish product is not required to be labeled with the country of origin pur​suant to the requirements of federal law, the supplier of the fish or fish product or the food service establish​ment shall not be required to provide any additional information to comply with this act.

     (c)  A food service establishment serving farm-raised fish or wild fish shall place a disclaimer or notice on the menu or on a placard not smaller than 8 and one half inches by 11 inches in close proximity to the food establishment permit, in a conspicuous place specifically stating the following:  “Under Alabama law, the consumer has the right to know, upon request to the food service establishment, the country of origin of farm-raised fish or wild fish.”  The disclaimer or notice listed on a menu shall be listed in print as large as the listing of the product.

2009 Ala. Acts No. 2009-582 (emphasis added).  In lieu of the notification requirements stated above, Section 4 of the act authorizes a food service estab​lishment to expressly state the country of origin of fish sold in the establishment on a placard or menu.  Id.

Sections 3 and 4 of the act express the Legislature’s intent that consumers be notified of the country of origin of fish they purchase.  Section 1 of the act also expresses the Legislature’s intent that country-of-origin information on fish be made available to consumers.  Section 1 of the act states as follows:

Section 1.  The Legislature hereby finds and declares the consumer’s right to know the source or origin of a food product for human consumption is paramount and essential to the health, safety, and well-being of the people of this state and nation.  Providing notice to the public of whether farm-raised fish and wild fish are imported or domestic is compelling.

Id.  Notwithstanding the Legislature’s intent as expressed in Sections 1, 3, and 4, Section 3(b) of Act 2009-582 specifically exempts food service establish​ments from providing “any additional information” if the fish or fish product is not required by federal law to be labeled with the country of origin by those who supply the fish to the food service establishments.  
Statutory construction begins with the plain language of the statute, and the court assumes that the legislative purpose is expressed by the ordinary meaning of the words used.  Neeley v. Nagle, 138 F. 3d 917, C.A. 11 (Ala.) 1998.  The Alabama Supreme Court presumes that the Legislature knows the meaning of words it uses in enacting legislation.  Ex parte Jackson, 614 So. 2d 405 (Ala. 1993).  The Legislature, in enacting a statute, is presumed to have full knowledge and information as to the prior and existing law and legislation on the subject of the statute.   Blue Cross & Blue Shield of Ala., Inc. v Nielson, 714 So. 2d 293 (1998); Miller v. State, 349 So. 2d 129 (Ala. Crim. App. 1977).   


“Additional information,” as referenced in Section 3(b) of Act 2009-582, can only mean country of origin, as such is the only information required by the act.  Consequently, Act 2009-582 does not require food service establishments to inform consumers of the country of origin of the farm-raised or wild fish it serves if federal law does not require suppliers to provide food service estab​lishments with country-of-origin information. 

This opinion applies to Act 2009-582 and does not apply to Act 2009-584, which is related to labeling and notice of country of origin of catfish or catfish products.
CONCLUSION


Under Act 2009-582, a food service establishment serving farm-raised or wild fish must provide country-of-origin notice to consumers only if the sup​plier of the fish is required by federal law to provide country-of-origin information to the food service establishment.

I hope this opinion answers your question.  If this office can be of further assistance, please contact Greg Locklier, Legal Division, Department of Public Health. 
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