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Honorable Fred Rounsaville, Chairman

Dauphin Island Water, Sewer, and Fire 

   Protection Authority

Post Office Box 400

Dauphin Island, Alabama  36528

Fire Protection Authority – Privilege License Taxes – Licenses and Permits – Municipalities – Mobile County

The Dauphin Island Water, Sewer, and Fire Protection Authority (“Authority”) is not exempt from paying for construction permits and review fees imposed by the Town of Dauphin Island for projects that provide water and sewer services for the residents of Dauphin Island.

The Authority is obligated to acquire permits and adhere to the permitting process of the Town of Dauphin Island, even if the projects meet State Building Codes and are engineered and inspected by a state licensed engineering firm.
Dear Mr. Rounsaville:


This opinion of the Attorney General is issued in response to your request on behalf of the Dauphin Island Water, Sewer and Fire Protection Authority.

QUESTIONS


Is the Authority exempt from construction permits and review fees imposed by the Town of Dauphin Island for projects that provide water and sewer services for the residents of Dauphin Island?


Is the Authority obligated to acquire and/or adhere to the permitting process of the town, although the projects meet State Building Codes and is engineered and inspected by a state-licensed engineering firm?

FACTS AND ANALYSIS


In your letter of request, you stated the following:


The Dauphin Island Water, Sewer and Fire Protection Authority was established pursuant to section 11-88-1 of the Code of Alabama.  


The Authority is in the process of building a new water treatment facility with substantial upgrades to the water distribution system to serve the residents of Dauphin Island.  The project has been approved by and permitted through the Alabama Department of Environmental Management.  The Town of Dauphin Island has been provided a copy of plans and specifications for their information.  The town has, in turn, submitted a letter to the Authority stating that fees for construction and review permits will be required at a cost exceeding $43,000.


Section 11-88-16 of the Code of Alabama exempts water, sewer, and fire protection authorities from having to pay various taxes, licenses, and fees.  Specifically, this sections states as follows:


The authority, the property and income of the authority, all bonds issued by the authority, the income from such bonds, conveyances by or to the authority and leases, mortgages and deeds of trust by or to the authority shall be exempt from all taxation in the State of Alabama.


The authority shall not be obligated to pay or allow any fees, taxes or costs to the judge of probate of any county in respect of its incorporation, the amendment of its certificate of incorporation or the recording of any document.


No license or excise tax may be imposed on any authority in respect of the privilege of engaging in any of the activities authorized by this chapter.

Ala. Code § 11-88-16 (2008) (emphasis added).


Under the established rules of statutory construction, words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used, a court is bound to interpret that language to mean exactly what it says.  Ex parte Cove Properties, Inc., 796 So. 2d 331, 333-34 (Ala. 2000).  Previously, in analyzing the terms “license” or “excise tax,” this Office has stated that “[a] license tax is an excise tax.  An excise tax is a tax imposed on the performance of an act, the engaging in an occupation, or the enjoyment of a privilege.”  See opinion to Honorable William R. Justice, Attorney, City of Alabaster, dated May 10, 1996, A.G. No. 96-00209 (internal citations omitted).  

This Office addressed a similar issue regarding whether an entity was exempt from paying building inspection fees in an opinion to Honorable Michael E. Hill, Member, House of Representatives, dated December 19, 2003, A.G. No. 2004-044.  In that opinion, the Westover Volunteer Fire and Rescue Department sought clarification as to whether it was exempt from the inspection fee imposed for the inspection of a new fire station building.  The statutory authority applicable in the Hill opinion specifically exempted volunteer fire departments from the payment “of any and all state, county and municipal taxes, licenses, fees and charges of any nature whatsoever, including any privilege or excise tax heretofore or hereafter levied. . . .”  Hill at 2 quoting, Ala. Code § 40-9-13(a) (1998).  Based on the language used in section 40-9-13(a), this Office determined that the Westover Volunteer Fire and Rescue Department was exempt from paying inspection fees.

“The universal rule of construction is that exemptions from taxation . . . are to be strictly construed against the exemption and in favor of the right to tax, and that no person or property is to be exempted unless the  intention to exempt . . . clearly appears in some statute or constitutional provision.”  See opinion to Honorable L. Bruce Ables, Counsel, Harvest-Monrovia Water and Fire Protection Authority, Inc., dated March 20, 2003, A.G. No. 2003-105, citing Ex parte Kimberly-Clark Corp., 503 So. 2d 304 (Ala, 1987); Crim v. Phipps, 601 So. 2d 474 (Ala. 1992).  

Section 11-88-16 of the Code of Alabama does not specifically exempt a water, sewer, and fire protection authority from the payment of various permit, inspection, or other fees imposed by a local governing authority.  As such, the Dauphin Island Water, Sewer, and Fire Authority is not exempt from the payment of construction costs incurred as a result of permits and/or fees imposed on the Authority by a local governing body.

In your request, you also ask whether the Authority is required to acquire and/or adhere to the permitting process of the town, although the projects meet State Building Codes and is engineered and inspected by a state-licensed engineering firm.  As noted earlier, section 11-88-16 relinquishes an authority from the requirement of having to pay certain fees or taxes.  This legislation, however, is silent with regard to whether an authority must adhere to the permitting process or building codes and requirements established by a governing body.  As such, it is the opinion of this Office that an authority is required to adhere to the building requirements set out by a local governing body.  


To the extent that the conclusions reached in this opinion differ from those expressed in the opinion to Charles E. Nabors, CEO/Administrator, Tombigbee Healthcare Authority, dated May 1, 1996, A.G. No. 96-00201, the Nabors opinion is hereby modified.

CONCLUSION


The Dauphin Island Water, Sewer, and Fire Protection Authority is not exempt from paying for construction permits and review fees imposed by the Town of Dauphin Island for projects that provide water and sewer services for the residents of Dauphin Island.


The Authority is obligated to acquire and/or adhere to the permitting process of the Town of Dauphin Island, although the projects meet State Building Codes and is engineered and inspected by a state-licensed engineering firm.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

TROY KING

Attorney General

By:

BRENDA F. SMITH

Chief, Opinions Division
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