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January 4, 2010
Honorable Michael E. O’Dell

District Attorney's Office

303 Grand Avenue South, Suite 505

Fort Payne, Alabama  35967
Arrest – Custody – Law Enforcement – Crimes and Offenses – Criminal Procedures – DeKalb County
A law enforcement officer can make a misdemeanor arrest for fleeing or attempting to elude a law enforcement officer if the officer witnesses the offense.
Dear Mr. O’Dell:


This opinion of the Attorney General is issued in response to your request.
QUESTION


If a law enforcement officer observes a suspect violate the new attempting-to-evade statute, section 13A-10-52 of the Code of Alabama, in such a manner that the offense would qualify as a Class A misdemeanor, may the officer arrest the suspect and take him into custody for that offense?
FACTS AND ANALYSIS


The Officer Keith E. Houts Act, codified in section 13A-10-50, et seq., of the Code of Alabama, repealed the old fleeing or attempting to elude a police officer statute in section 32-5A-193 of the Code of Alabama and rewrote and recodified it in section 13A-10-52 as fleeing or attempting to elude a law enforcement officer.  Ala. Code 13A-10-50 to 13A-10-54 (Supp. 2009).

The old statute was included in chapter 5A of title 32 providing for the rules of the road.  Offenses in title 32 are misdemeanors unless otherwise provided.  Ala. Code 32-5A-8(a) (1999).  “[S]ection 32-1-4(a) of the Code of Alabama provides for a law enforcement officer to issue a ticket [for a misdemeanor violation of title 32] to a defendant and release him once he signs the ticket promising to appear in court.”  Opinion to Honorable James H. Lackey, Presiding Judge, Mobile Municipal Court, dated September 17, 2001, A.G. No. 2001-279, at 4.  Thus, it was well settled that a custodial arrest was not authorized solely for the misdemeanor offense of fleeing or attempting to elude a police officer.  Gouin v. State, 581 So. 2d 1279 (Ala. Crim. App. 1991).

The new statute states as follows:
(a) It shall be unlawful for a person to intentionally flee by any means from anyone the person knows to be a law enforcement officer if the person knows the officer is attempting to arrest the person.

(b) It shall be unlawful for a person while operating a motor vehicle on a street, road, alley, or highway in this state, to intentionally flee or attempt to elude a law enforcement officer after having received a signal from the officer to bring the vehicle to a stop.

(c) A violation of subsection (a) or (b) is a Class A misdemeanor unless the flight or attempt to elude causes an actual death or physical injury to innocent bystanders or third parties, in which case the violation shall be a Class C felony. In addition, the court shall order the suspension of the driver’s license of the defendant for a period of not less than six months nor more than two years.

Ala. Code 13A-10-52 (Supp. 2009).

Because the statute has been moved to the criminal code, however, it is now governed by the general provision for arrest without a warrant in section 15-10-3 of the Code of Alabama.  Ala. Code 15-10-3(a)(1) (Supp. 2009).  As this Office has explained, “‘[s]tate law provides that, before a police officer can arrest a person for the commission of a misdemeanor without a warrant, he must witness the offense.’”  Opinion to Honorable Thomas P. Doyle, Daphne Municipal Judge, dated June 18, 2003, A.G. No. 2003-166, at 3, quoting Lackey, at 2.
CONCLUSION


A law enforcement officer can make a misdemeanor arrest for fleeing or attempting to elude a law enforcement officer if the officer witnesses the offense.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ward Beeson of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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