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December 30, 2009
Honorable J. T. “Jabo” Waggoner

Senate Minority Leader

11 South Union Street, Suite 737

Montgomery, Alabama  36130-4600

Forestry Commission -- Rules and Regulations -- Crimes and Offenses -- Administrative Procedure Act

In the absence of express statutory authority, an administrative agency may not adopt regulations imposing criminal sanctions.  Any such regulation would be unenforceable.
Dear Senator Waggoner:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Are the criminal provisions within administrative rules proposed by the Alabama Forestry Commission grounded upon statutory authority?

FACTS AND ANALYSIS


The Alabama Forestry Commission has proposed new rules that impose criminal sanctions for certain conduct or omissions.  The Forestry Commission published Notices of Intended Action for the following:

Admin. Code No. 390-X-8.01:  Inspection of Forestry Records

The proposed rule provides that any person who refuses to allow a duly authorized employee of the Alabama Forestry Commission to inspect forestry records shall be guilty of a misdemeanor.

Ala. Admin. Code r. 390-X-8.01 (proposed rule).

Admin. Code No. 390-X-9.01:  Timber Trespass

The proposed rule provides that any person who crosses a visibly marked property line while conducting a timber harvesting operation shall be guilty of a misdemeanor.

Ala. Admin. Code r. 390-X-9.01 (proposed rule).

Admin. Code No. 390-X-10.01:  Failure to Remit Payment to Owner After Purchase of Forest Products

The proposed rule provides that any person who purchases forest products from a landowner, and fails to remit payment due to the landowner within the time prescribed by the rule, shall be guilty of a misdemeanor.

Ala. Admin. Code r. 390-X-10.01 (proposed rule).

Admin. Code No. 390-X-11.01:  Maintenance of Timber Harvesting Records

The proposed rule requires purchasers of forest products to compile and maintain adequate records pertaining to the transaction, and that a person failing to maintain such records shall be guilty of a misdemeanor.

Ala. Admin. Code r. 390-X-11.01 (proposed rule).

Admin. Code No. 390-X-12.01:  Providing False Information to the Alabama Forestry Commission

The proposed rule requires disclosure of certain information to obtain a burn permit.  It further provides that a person who provides false information to an authorized employee of the Forestry Commission in obtaining a burn permit, in the course of a Forestry investigation, or in the course of a transaction involving forest products, shall be guilty of a misdemeanor.

Ala. Admin. Code r. 390-X-12.01 (proposed rule).

One issue is whether an administrative agency such as the Alabama Forestry Commission can ever be authorized to create a criminal offense.  The Alabama Supreme Court has stated as follows:  

[T]he rule is well recognized that while the law may declare a violation of such regulations a misdemeanor, the regulative agency cannot be vested with power to create a criminal offense. The regulations are said to have the force of law, but the power to make their violation a crime remains with the Legislature.

Standard Oil Co. of Kentucky v. Limestone County, 220 Ala. 231, 236, 124 So. 523, 527 (1929) (emphasis added), quoted in Timmons v. City of Montgomery, 641 So. 2d 1263, 1266 (Ala. Crim. App. 1993) (invalidating a regulation making it a criminal offense to tint automobile windows beyond a designated degree).
At the very least, the Forestry Commission may not make a matter a criminal offense when it has not been specifically authorized to do so by the Legislature.  See generally, opinion to Honorable T. Euclid Rains, Sr., Member, House of Representatives, dated July 20, 1989, A.G. No. 1989-358, at 2.  “[A]n administrative board or agency is purely a creature of the legislature, and has only those powers conferred upon it by its creator.”  Ex parte City of Florence, 417 So. 2d 191, 194 (Ala. 1982).  Thus, “administrative rules and regulations must be consistent with the constitutional or statutory authority by which their promulgation is authorized.”  Id. at 193.  

The enabling statutes of the Forestry Commission are found at section 9-3-1, et seq., of the Code of Alabama.  The Forestry Commission has the duty “[t]o protect, conserve and increase the timber and forest resources of this state and to administer all laws relating to timber and forestry and the protection, conservation and increase of such resources.”  Ala. Code § 9-3-4(1) (2001).  Concerning the agency’s rulemaking authority, the Legislature provided that “[t]he commission shall have the power to adopt and promulgate rules and regulations pertaining to all phases of forestry within this state, which rules and regulations when adopted shall have the force and effect of law.”  Ala. Code § 9-3-9 (2001).  

Although the Forestry Commission may be authorized to adopt rules relating to matters such as timber cutting, forestry investigations, and burn permits, the enabling statutes do not authorize the Forestry Commission to place criminal sanctions against violators of such rules and regulations.  This is evident from the absence of statutory language supporting the implementation of criminal sanctions, and also by the fact that the Legislature has already imposed criminal sanctions that would apply to same conduct governed by several of the proposed rules.  See Ala. Code §§ 9-13-60 (2001) (cutting timber without the permission of the legal owner); 13A-7-1 & 13A-7-4 (2006) (trespass); 13A-8-2 (2006) (theft by deception); 13A-9-1 to 13A-9-21 (2006) (commercial fraud); 13A-10-2 & 13A-10-3 (2006) (obstruction of justice); and 13A-10-102 & 13A-10-103 (2006) (perjury).  An agency exceeds its statutory authority when a regulation contravenes an existing statute.  See Timmons, 641 So. 2d at 1266 (“[a]n administrative agency cannot . . . contravene a statute”).

CONCLUSION


Assuming that it is ever permissible for the Legislature to authorize an administrative agency to make a matter a criminal offense, the Legislature has not granted such authority to the Forestry Commission.  Therefore, to the extent the proposed regulations impose criminal penalties; it is the opinion of this Office that the proposed regulations are not supported by statute.  Any such regulation would be unenforceable.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Jim Davis of my staff.


Sincerely,


TROY KING


Attorney General


By:


BRENDA F. SMITH


Chief, Opinions Division
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