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Honorable John D. Harrison

Superintendent, State Banking Department

401 Adams Avenue, Suite 680
Post Office Box 4600
Montgomery, Alabama 36103-4600
Open Meetings Act – Banking Department – Executive Sessions – Banks and Banking
Meetings conducted by the State Banking Board of the State Banking Department, under sections 5-2A-12 or 5-8A-20 of the Code of Alabama, can properly be conducted in executive session, and public notice is not required for meetings convened solely for such purposes.
Dear Superintendent Harrison:

This opinion of the Attorney General is issued in response to your request.
QUESTION


When the State Banking Board (“Banking Board”) conducts a meeting in executive session under sections 5-2A-12 or 5-8A-20, does the Open Meetings Act apply?

FACTS AND ANALYSIS


The State Banking Board oversees the operations of the State Banking Department.  Ala. Code § 5-2A-8 (1996).  The Banking Board has six members appointed by the Governor and is chaired by the Superintendent of the Banking Department.  Ala. Code § 5-2A-40 (1996).  Thus, the Banking Board is a multimember governing body of a department of the executive branch and there​fore is a “governmental body” as defined by the Open Meetings Law.  Ala. Code § 36-25A-2(4) (Supp. 2009). 


The Banking Board meets from time to time to correct conditions at banks that the Superintendent considers unsafe, unsound, or that concern matters of default or misconduct in the affairs of a bank.  Ala. Code §§ 5-2A-12 & 5-8A-20 (1996, Supp. 2009).  On these occasions, a quorum of the Banking Board gathers to exercise various powers granted to it by law.  Therefore, these meet​ings satisfy the definition of a “meeting” under the Open Meetings Act (“OMA”).  Ala. Code § 36-25A-2(6)2 (Supp. 2009). 

The Open Meetings Act implements a state policy that the deliberative processes of governmental bodies shall be open to the public during meetings and that meetings shall be preceded by public notice of the time, date, and place of the meeting.  Ala. Code §§ 36-25A-1(a) & 36-25A-3(b) (Supp. 2009).  The policy has two exceptions.  First, governmental bodies may go into confidential executive session under conditions strictly defined by the Open Meetings Act. Ala. Code §§ 36-25A-1(a) & 36-25A-7 (Supp. 2009).  Second, the Open Meet​ings Act yields to provisions of federal or state statutes that expressly allow executive sessions.  Ala. Code § 36-25A-1(a) (Supp. 2009). 

Notwithstanding the policy of the Open Meetings Act, the Alabama State Banking Code (chapters 1A through 13B and chapter 20 of the Code of Ala​bama) recognizes a no less strong state policy in confidentiality.  The Banking Code amply expresses the Legislature’s intent to protect and foster public con​fidence in the state banking system by providing means for the Superintendent and the Banking Board to be informed of dangerous conditions in banks and to mandate corrective action without undermining public faith in the safety of state banks.  E.g., Ala. Code §§ 5-2A-12, 5-2A-41(b), 5-2A-61(i), 5-2A-80, 5-3A-3, 5-3A-11 (1996, Supp. 2009). 

Given the importance of maintaining the confidentiality of certain pro​ceedings of the Banking Board, the Legislature has mandated that certain provi​sions of the Alabama State Banking Code shall take precedence over other parts of the Code of Alabama, to-wit:  “Insofar as the provisions of Chapters 1A through 13B and Chapter 20 of this title [Title 5, Banking and Financial Institu​tions] are inconsistent with the provisions of any other law, general or special, the provisions of Chapters 1A through 13B and Chapter 20 of this title shall be controlling.”  Ala. Code § 5-1A-6 (1996).  Accordingly, whenever the Banking Board meets pursuant to a provision of the Alabama State Banking Code that is inconsistent with a provision of the Open Meetings Act, the requirements of the Banking Code will control. 


The Open Meetings Act allows a governmental body to meet in executive session for the purpose of conducting a contested case hearing.  Section 36-25A-7(a) states, in pertinent part, as follows:


(a)
Executive sessions are not required by this chapter, but may be held by a governmental body only for the following purposes:

 
. . .

(9) To deliberate and discuss evidence or testi​mony presented during a public or contested case hearing and vote upon the outcome of the proceeding or hearing if the governmental body is acting in the capacity of a quasi-judicial body, and either votes upon its decision in an open meeting or issues a written deci​sion which may be appealed to a hearing officer, an administrative board, court, or other body which has the authority to conduct a hearing or appeal of the matter which is open to the public.

Ala. Code § 36-25A-7(a)(9) (Supp. 2009).  This provision of the OMA allows a governmental body to deliberate in an executive session, but requires the vote to be taken in an open meeting or by a written decision that may be appealed to a body where the matter is open to the public.
Although the above-quoted provision of the Open Meetings Act provides for the confidentiality of the deliberative phase of a contested case when the governmental body is acting as a quasi-judicial body, the Alabama State Bank​ing Code clearly requires confidentiality for hearings conducted by the Banking Board under sections 5-2A-12 and 5-8A-20 of the Code, including the vote of the Banking Board and any order issued by the Board.  Both of these sections provide the superintendent of banking with the authority to take action with regard to banks that are in unsound and unsafe condition, and the courts have held that these two sections are to be read in pari materia and construed together.  First State Bank of Atmore v. Thompson, 538 So. 2d 25 (Ala. Civ. App. 1987).  
Section 5-2A-12 of the Code provides for the proceedings before the Banking Board and states, in pertinent part, as follows:

The superintendent may order a bank, the board of directors, any director or directors, and any officer or officers of any bank, individually or collectively (hereafter affected person, whether one or more) to cor​rect any matters in the conduct of the affairs of the bank which in the opinion of the superintendent are unsafe and unsound. The Banking Board may, after at least 20 days’ written notice by the superintendent to the bank and any affected person, and a hearing before the Banking Board, impose, by order, civil money penalties on the bank or affected person or may remove any affected person which does not comply with the superintendent's order to correct unsafe and unsound matters if the Banking Board by written order enters a finding that the bank has thereby suffered or will prob​ably suffer substantial financial loss and that such practice is one involving personal dishonesty on the part of such affected person or one which demonstrates a willful and continuing disregard for the safety and soundness of the bank, the result of which has caused the bank to suffer or which is likely to cause the bank to suffer substantial financial loss. . . .  Any order of the Banking Board imposing civil money penalties or directing removal of an affected person shall within 15 days of the date of entry thereof be appealable to the Circuit Court of Montgomery County, which appeal shall be conducted de novo.  Pending expiration of the time for appeal, the order imposing civil money penalties or of removal shall not become effective and neither the superintendent nor the Banking Board shall publicly disclose such order except in connection with the appeal.  All proceedings before the Banking Board shall be confidential.  Any person violating this section by disclosure of nonpublic information pre​sented at a confidential hearing before the Banking Board, other than the disclosure that may result in connection with an appeal thereof, shall be guilty of a Class A misdemeanor.

Ala. Code § 5-2A-12 (Supp. 2009) (emphasis added); see also Ala. Code § 5-3A-3 (Supp. 2009) (making it a Class A misdemeanor for the Superintendent, any member of the Banking Board, any bank examiner, and any state employee to disclose the condition and affairs of a bank ascertained by an examination of the bank).  
At meetings convened pursuant to section 5-2A-12 of the Code, the affected person or bank board of directors may appear, either personally or by counsel.  At the conclusion of such a meeting, the Banking Board may impose civil penalties or require the removal of a person from a bank.  Id.  Such an order may be appealed to the Circuit Court of Montgomery County.  Id.

Similarly, if a meeting is called by the Superintendent under section 5-8A-20, the Banking Board may direct the Superintendent to take possession of the property and business of a bank and to continue that possession until the bank resumes business or a receiver is appointed.  If the Superintendent or a receiver takes charge of a bank’s property or business, the bank may appeal to the receivership court, within 10 days after such possession is taken, for an order enjoining further proceedings by the receiver or by the Superintendent.  Ala. Code § 5-8A-27 (1996).


In addition to the confidentiality provisions related to sections 5-2A-12 and 5-8A-20, section 5-3A-11 provides that all records and minutes of proceed​ings of the Banking Board that pertain to one or more specific banks are to be confidential.  This section states as follows:
All reports of examination, records reflecting action of the bank taken pursuant thereto, and records and minutes of the Banking Board relating to a bank or several banks shall be confidential and shall not be subject to subpoena or inspection except by subpoena from a grand jury served on the superintendent.

Ala. Code § 5-3A-11 (1996) (emphasis added).
To facilitate this confidentiality, the Legislature has given the Banking Board broad latitude to conduct its affairs in executive session.  Section 5-2A-41 of the Code authorizes the Banking Board to go into executive session for the purposes stated as follows:

(b) At any meeting, the Banking Board may go into executive session in order to do any of the fol​lowing:


(1) Protect the confidentiality of reports or information under Sections 5-3A-3, 5-3A-11, and 5-13B-105 and other provisions of this title.


(2) Review information concerning the condition and affairs of any proposed bank or trust company, any bank or trust company, any subsidiary or affiliate of a bank or trust com​pany, or several banks or trust companies or their subsidiaries, or to review personal or financial information of individuals.


(3) Accomplish any other purpose of the Banking Board that requires it to receive or consider information that is confidential under this title.


(c) Confidential information under this title includes all information set forth in subdivisions (1) and (2) of subsection (b) as well as other information designated as confidential in this title and other infor​mation as determined by the superintendent.  

Ala. Code § 5-2A-41(b) & (c) (Supp. 2009). 

This statute authorizes the Banking Board to go into executive session to conduct any business that requires it to protect information made confidential by express statutory grant or by designation of the Superintendent. Consequently, when the Banking Board conducts a meeting under sections 5-2A-12 or 5-8A-20 that concerns any information that is confidential under the provisions of the Alabama Banking Code, the oral proceedings, the demonstrative evidence received at the meeting, the Banking Board’s subsequent deliberation, and the Banking Board’s vote may be conducted in executive session.
At such an executive session, the Banking Board is not required to follow the procedures for going into executive session set forth section 36-25A-7(b) of the OMA because these do not apply if the purpose of the executive session is to conduct a quasi-judicial hearing.  Ala. Code § 36-25A-7(b) (Supp. 2009).  Nevertheless, the State Banking Code provides that the Banking Board “shall not go into executive session except upon a majority vote of a quorum, duly recorded in the minutes.”  Ala. Code § 5-2A-41(d) (Supp. 2009).  The Banking Board must comply with this requirement. 

A governmental body has statewide jurisdiction if it exercises its author​ity on a statewide basis.  Opinion to Honorable William G. Cale, Jr., President, University of North Alabama, dated April 30, 2007, A.G. No. 2007-086.  Under this definition, the Banking Board is a governmental body with statewide juris​diction.  See also, Ala. Code § 5-2A-1 (1996) (State Banking Department shall administer laws relating to banks, savings and loan associations, and entities engaging in the loan business).  A governmental body with statewide juris​diction is required to provide notice of a meeting by posting the time, date, and place of the meeting on the Secretary of State’s web site.  Ala. Code § 36-25A-3 (Supp. 2009).  Under the OMA, notice should be posted at least 7 calendar days prior to the date of the meeting for any meeting that is set by law or oper​ation of law.  Ala. Code §§ 36-25A-2(6) & 36-25A-3 (Supp. 2009).  At least one hour’s notice must be given for an emergency meeting, and all other meet​ings require notice of 24 hours before the meeting.  Ala. Code § 36-25A-3(b) (Supp. 2009).

Notice, however, is not required for “quasi-judicial or contested case hearings which could properly be conducted as an executive session under [the Open Meeting Act] or existing state law.”  Ala. Code § 36-25A-3(e) (Supp. 2009).  Because hearings under sections 5-2A-12 and 5-8A-20 can be conducted in executive session, the Banking Board does not have to provide public notice when it meets for the sole purpose of conducting such a meeting.  If the Banking Board meets to conduct a hearing and to conduct other business, the meeting would have to be noticed, unless the other business also is exempt from the notice requirement.  In addition, for a meeting of the Banking Board to be prop​erly convened, a minimum of three days’ notice of the time and place of the meeting must be given to members of the Board, unless notice is waived by all members.  Ala. Code § 5-2A-41(a) (Supp. 2009).
CONCLUSION

When the Banking Board conducts a meeting in executive session under sections 5-2A-12 or 5-8A-20 of the Code, and the meeting is not conducted for any other purpose, public notice of the meeting is not required.  The subject matter and content of the meeting are required to be confidential and must be conducted in an executive session.  The Banking Board’s deliberation of the evidence and its vote also must be conducted in executive session.  Before going into executive session, a majority of a quorum of the Banking Board must authorize the executive session, and its vote must be recorded. 

I hope this opinion answers your question.  It this Office can be of further assistance, please contact me.






Sincerely,






TROY KING






Attorney General






By: 






BRENDA F. SMITH






Chief, Opinions Division
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