
July 9, 2009

Honorable Arthur Orr

Member, Alabama State Senate

Post Office Box 305

Decatur, Alabama 35602

Municipalities – Sales Tax – Food – Exemptions – Local Tax Simplification Act of 1998 – Morgan County
Sections 11-51-200 and 11-51-201 of the Code of Alabama prohibit a municipality from exempting food from the local sales tax as there is no corresponding exemption of food from the state sales tax levy.  

Dear Senator Orr:

This opinion of the Attorney General is issued in response to your request. 

QUESTION

Whether section 11-51-200 of the Code prohibits a municipality from exempting food from the local sales tax, and for this purpose, would the meaning of food be the same as defined for food stamp purposes in the Federal Food Stamp Act [7 U.S.C. §2011].  

FACTS, LAW & ANALYSIS 


Section 11-51-200, provides, in pertinent part, as follows:

The governing body of any municipality within the State of Alabama may provide by ordinance for the levy and assessment of sales taxes, parallel to the state levy of sales taxes as levied by Sections 40-23-1, 40-23-2, 40-23-2.1, 40-23-4 to 40-23-31, inclusive, 40-23-36, 40-23-37, except for those provisions relating to the tax rate, . . .
Ala. Code § 11-51-200 (2008).

Section 11-51-201 further provides, in pertinent part, as follows:


(a) All taxes levied or assessed by any municipality pursuant to the provisions of Section 11-51-200 shall be subject to all definitions, exceptions, exemptions, proceedings, requirements, provisions, rules, and regulations promulgated under the Alabama Administrative Procedure Act, direct pay permit and drive-out certificate procedures, statutes of limitation, penalties, fines, punishments, and deductions for the corresponding state tax as are provided by Sections 40-2A-7, 40-23-1, 40-23-2, 40-23-2.1, 40-23-4 to 40-23-31, inclusive, 40-23-36, 40-23-37, except for those  provisions relating to the tax rate, . . .
Ala. Code § 11-51-201 (2008) (emphasis added).

The state sales tax levy is found at section 40-23–1, et seq., of the Code of Alabama.  In accordance with sections 11-51-200 and 11-51-201, the levy and assessment of municipal sales taxes must parallel this state levy, including, as is the case here, exemptions from sales tax.  Section 40-23-4 of the Code contains a list of state sales tax exemptions, and there is no provision exempting food from the sales tax levy.  

The universal rule of construction is that exemptions from taxation, whether statutory or constitutional, are to be strictly construed against the exemption and in the favor of the right to tax and that no person or property is to be exempted unless the intention to exempt such person or property clearly appears in some statutory or constitutional provision.  Brundidge Milling Co. v. State, 45 Ala. App. 208, 228 So. 2d 475 (1969).  Therefore, as food is not exempt from the state sales tax levy, sections 11-51-200 and 11-51-201 prohibit a municipality from exempting food from the local sales tax levy.  Because a municipality is prohibited from exempting food from the local sales, the part of your question as to whether the definition of food under state law is the same as the definition of food for food stamp purposes in the Federal Food Stamp Act [7 U.S.C. §2011] need not be addressed.
CONCLUSION

Sections 11-51-200 and 11-51-201 of the Code of Alabama prohibit a municipality from exempting food from the local sales tax as there is no state sales tax exemption under the parallel state tax levy as found in section 40-23-4 of the Code.  


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Margaret Johnson McNeill, Legal Division, Depart​ment of Revenue.






Sincerely, 







Troy King 







Attorney General 

By:







Brenda F. Smith
Chief, Opinions Division 
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