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Honorable Milton C. Davis

Attorney, Utilities Board of the City of Tuskegee

Post Office Box 830509

Tuskegee, Alabama  36083-0509
Compensation – Expenses – Term of Office – Utility Boards – Macon County
Board members of a municipal utilities board organized under section 11-50-310, et seq., of the Code of Alabama, who are elected by the governing body of the municipality, may opt to receive directors’ fees in accordance with either section 11-50-15 or section 11-50-313 of the Code of Alabama.  
The Utilities Board of the City of Tuskegee (“Utilities Board”) shall set the fees for the two members elected by the customers of the Utilities Board under section 11 of the Local Amendments for Macon County of the Recompiled Constitution of Alabama.  Section 11 does not set forth any requirements that must be met for the Utilities Board to exercise this authority.
Section 68 of the Recompiled Constitution of Alabama does not prohibit the Utilities Board from setting the fees for the two members elected by the customers.

Section 11-50-313 permits reimbursement for actual expenses.  Section 11-50-15 and section 11 do not permit reimbursement for actual expenses.  Neither sections 11-50-15 or 11-50-313 of the Code of Alabama nor section 11 of the Local Amendments for Macon County of the Recompiled Constitution of Alabama permit the Utilities Board to receive an expense allowance.
Dear Mr. Davis:


This opinion of the Attorney General is issued in response to your request on behalf of the Utilities Board of the City of Tuskegee.
QUESTIONS

1.
Is the Utilities Board of the City of Tuskegee authorized to enact resolutions granting a reasonable expense account and other compensation to its mem​bers, pursuant to the amendments to section 11 of the Local Amendments for Macon County of the Re​compiled Constitution of Alabama, during the pendency of their current terms in office?

2.
If so, are there any prescribed procedures or other requirements for the enactments?


3.
If not, when may the Utilities Board enact the resolutions?
FACTS AND ANALYSIS


This Office stated in a previous opinion to you that the Utilities Board of the City of Tuskegee is incorporated as a public corporation pursuant to section 11-50-310, et seq., of the Code of Alabama.  Opinion to Honorable Milton C. Davis, Attorney, Utilities Board of Tuskegee, dated July 26, 2004, A.G. No. 2004-186.  That opinion explained that “[s]ection 11-50-313(a) provides that the board of directors of the electrical utility is to be elected by the governing body of the municipality, but Amendment 591 of the Constitution of Alabama, which was proposed by Act 95-385, provides for the additional election of two mem​bers of the Utilities Board by the people.”  Id. at 2.

This Office has addressed the compensation and expenses of board mem​bers in an earlier later opinion to you.  Opinion to Honorable Milton Carver Davis, Attorney, Utilities Board of the City of Tuskegee, dated August 15, 2007, A.G. No. 2007-126.  That opinion stated, regarding the members elected by the city council, that the board may set their compensation under either section 11-50-313 or section 11-50-15 of the Code of Alabama.  Ala. Code § 11-50-313 & 11-50-15 (2008).  Under section 11-50-313, “directors will receive fees either according to the general provisions of the statute or according to the fee designated for prescribed populations.”  Opinion to Honorable Collins Pettaway, Jr., Attorney, Water Works and Sewer Board of the City of Selma, dated March 27, 2006, A.G. No. 2006-076 at 4.  

A.G. Opinion No. 2007-126 concluded that, because the city’s population did not fit one of the applicable ranges, the board came under the general pro​visions by which the governing body of the municipality sets the monthly fees.  That opinion further stated that, under section 11-50-15, the board could alter​nately set the fees itself subject to the maximum amounts set forth in the statute.  Finally, that opinion determined that section 11-50-313 permits reimbursement for actual expenses, but neither section permits an expense allowance.

These statutes have since been amended by Act 2007-458.  2007 Ala. Acts No. 2007-458, 946.  The act added maximum fees in section 11-50-313, increased the maximum fees in section 11-50-15, and changed the fees to a per-meeting basis for both statutes.  The act did not alter or add any language regarding expenses.  The pertinent part of section 11-50-313 currently provides as follows:
In any instance where the system or systems owned and operated by the corporation are any one or more of a water system, a gas system, and an electric system, the chair of the board of directors may, at the discretion of the governing body of the municipality with respect to which the corporation was primarily organized, be paid a director’s fee in an amount to be set and established by the governing body in an amount not exceeding three hundred dollars ($300) per meeting attended, not to exceed three thousand six hundred dollars ($3,600) per year, for one system and ten dollars ($10) each meeting for each additional system.  Each member of the board of directors, other than the chair, may be paid a director’s fee in an amount to be set and estab​lished by the governing body in an amount not exceeding two hundred dollars ($200) per meeting attended, not to exceed two thousand four hundred dollars ($2,400) per year for the system. . . .  All members of the board of directors of any corporation organized pursuant to this article shall be reimbursed for actual expenses incurred in and about the perfor​mance of their duties pursuant to this article.
Ala. Code § 11-50-313 (2008) (emphasis added).

Section 11-50-15 currently provides as follows:

In any instance where a public corporation here​tofore or hereafter organized pursuant to the pro​visions of Sections 11-50-231 through 11-50-238, 11-50-240 and 11-50-241, or under the provisions of Sections 11-50-310 through 11-50-318 and 11-50-320 through 11-50-324 owns and operates one or more utility systems, the board of directors of such corpora​tion may at its election authorize the payment by such corporation of the following directors’ fees to the members of the board of directors in lieu of the direc​tors' fees authorized in the statute under which such corporation was organized.  No fee shall be paid to any director for services rendered with respect to a sanitary sewer system. In any instance when the system or sys​tems owned and operated by the corporation are any one or more of a water system, a gas system, and an electric system, the chair of the board of directors may be paid a directors’ fee in an amount not exceeding three hundred dollars ($300) per meeting attended, not to exceed three thousand six hundred dollars ($3,600) per year, for one system and twenty-five dollars ($25) each meeting for each additional system, and each member of the board of directors other than the chair may be paid a director’s fee in an amount not exceed​ing two hundred dollars ($200) per meeting attended, not to exceed two thousand four hundred dollars ($2,400) per year, for each system and twenty dollars ($20) each meeting attended, not to exceed two thou​sand four hundred dollars ($2,400) per year, for each additional system.

Upon the adoption of a resolution by the board of directors of such corporation electing to come within the provisions of this section and fixing the amount of the directors’ fees to be paid within the limitations set forth in this section, the corporation shall thereafter be authorized to pay the fees so fixed.
Ala. Code § 11-50-15 (2008) (emphasis added).

The Davis opinion also stated, regarding the two board members elected by the people, that their compensation “is limited by the provisions of section 11 of the Macon County local amendments to the Alabama Constitution.  This section provides, in pertinent part, that ‘[t]he members of the board of directors of the electrical utility who are not members of the city council shall receive fifty dollars ($50) per meeting, not to exceed one hundred dollars ($100) per month.’  Ala. Const. Local Amends., § 11 (amend. 591) (emphasis added).”  A.G. Opinion No. 2007-126 at 4.

The amendment of section 11 was proposed by Act 2008-293, was approved by the voters on November 4, 2008, and proclaimed ratified by the Governor on December 1, 2008.  The amendment will be codified as Amendment 807.  Section 11, as amended, provides as follows:

Two persons shall be elected to the utilities board of the City of Tuskegee.  Commencing with the next term of office, the elections shall be held and con​ducted by the utilities board.  The elected members of the utilities board shall be elected to a term of four years, at the same time as regular municipal elections for Macon County, Alabama.  A person eligible to vote in the election shall be a registered voter in Macon County who receives services from the utilities board.  “Receives services” means that the person is a resident of a building that receives electricity, sewage, or water services, or any combination thereof, from the utilities board.  When a vacancy occurs in either of the two elected positions, the board shall fill the vacancy for the unexpired term of office.  The members of the utilities board of the City of Tuskegee shall set the compensation of the directors.
Ala. Const. Local Amends., Macon County § 11 (amend. 591) (as proposed by 2008 Ala. Acts No. 2008-293, 565) (emphasis added).

Although the act amended section 11 to authorize the board to set the fees of the “directors,” the directors referred to are the members that are the subject of the entire section – the two members elected by the customers of the Utilities Board.  Courts do not interpret provisions in isolation, but consider them in the context of the entire statutory scheme.  Siegelman v. Ala. Ass’n of School Boards, 819 So. 2d 568, 582 (Ala. 2001).  Moreover, although the section was amended to alter the method of compensation, it was not amended to add any authority for expenses.

Section 68 of article IV of the Recompiled Constitution of Alabama pro​hibits a county or municipality from giving public employees, officers, agents, or contractors additional payment for services already rendered.  Ala. Const. art. IV, § 68.  In Ala. Hosp. Ass’n v. Dillard, 388 So. 2d 903, 906 (1980), the Alabama Supreme Court held that the prohibitions of section 68 were inapplica​ble to public corporations.  Therefore, the Utilities Board is free to set the fees of the two members elected by the customers of the Utilities Board.  Section 11, as amended, does not set forth any requirements that must be met for the Utili​ties Board to exercise this authority.  In light of this conclusion, your final question is moot.
CONCLUSION


Board members of a municipal utilities board organized under section 11-50-310, et seq., of the Code of Alabama, who are elected by the governing body of the municipality, may opt to receive directors’ fees in accordance with either section 11-50-15 or section 11-50-313 of the Code of Alabama.  


The Utilities Board of the City of Tuskegee shall set the fees for the two members elected by the customers of the Utilities Board under section 11 of the Local Amendments for Macon County of the Recompiled Constitution of Ala​bama.  Section 11 does not set forth any requirements that must be met for the board to exercise this authority.

Section 68 of the Recompiled Constitution of Alabama does not prohibit the Utilities Board from setting the fees for the two members elected by the customers.


Section 11-50-313 permits reimbursement for actual expenses.  Section 11-50-15 and section 11 do not permit reimbursement for actual expenses.  Neither sections 11-50-15 or 11-50-313 of the Code of Alabama nor section 11 of the Local Amendments for Macon County of the Recompiled Constitution of Alabama permit the Utilities Board to receive an expense allowance.

I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Ward Beeson of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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