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CORRECTED COPY
Honorable Don Davis

Mobile County Probate Judge

Post Office Box 7
Mobile, Alabama  36601
Probate Judges – Commitment – Witnesses – Fees

The fees of any expert witness at commitment proceedings are to be set in such an amount as found to be reasonable by the probate judge.

Dear Judge Davis:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Is it appropriate for the Mobile County Probate Court to tax the State General Fund for an expert wit​ness fee to be paid to AltaPointe when AltaPointe is receiving compensation from Mobile County and the City of Mobile, as well as other sources, in regards to the evaluation service it is providing to respondents in mental health involuntary commitment cases?  Stated differently, do “evaluation services” include the rendi​tion of the results of said evaluation to the court? 

FACTS AND ANALYSIS


Your request states that AltaPointe Health Systems, Inc. (“AltaPointe”), is a public corporation established under sections 22-51-1 to 22-51-14 of the Code of Alabama as a regional mental health program. Ala. Code §§ 22-51-1 to 22-51-14 (2006). Your request further states that AltaPointe operates under con​tracts with the Alabama Department of Mental Health and Mental Retardation, the City of Mobile, and Mobile and Washington Counties to provide community mental health services to Mobile and Washington Counties. 


You state that the Mobile County Probate Court utilizes a two-hearing process for mental health commitments.  On the filing of a petition, a probable cause hearing is conducted.  If probable cause is found, the respondent is trans​ported to AltaPointe’s hospital for evaluation.  A second hearing is held later at which an evaluation report and disposition recommendation is received from a hospital representative. 


This Office understands that you are concerned that AltaPointe is receiv​ing redundant compensation for its provision of expert witness services in these hearings. Your request identified the following sources through which AltaPointe is compensated for its services to Mobile County citizens:

· Mobile County tobacco excise tax designated to AltaPointe, in part, for the provision of in-patient psychiatric services to Mobile County citizens and to assure that facilities are available for the evaluation and treatment of persons referred for inpatient psychiatric services by the Mobile County Probate Court;
· Annual performance contracts with the City of Mobile under which AltaPointe has agreed to use funds for expressly identified purposes, in​cluding inpatient care where required in the court commitment process; and 
· Insurance, Medicare, and Medicaid reimbursement for covered respon​dents.

Additionally, it has been the practice of the Mobile County Probate Court to tax the State General Fund the sum of $160 for each instance in which a rep​resentative of AltaPointe offered an evaluation report and treatment recommen​dation to the court in a mental health commitment hearing. It is this expert witness fee that you ask this Office to review in consideration of the other sources from which AltaPointe receives funding.

This Office has recognized the competing statutory authority of a regional mental health program and the probate judge regarding fees for expert witness testimony in commitment proceedings.  Opinion to Honorable Roy Kelley, Pickens County Judge of Probate, dated May 30, 1991, A.G. No. 91-00281.  This opinion pointed out that a program may “‘determine reasonable fees for services it makes available to the public’” under section 22-51-11(15) of the Code of Alabama.  Id. at 2.  

On the other hand, section 22-52-14 of the Code of Alabama provides as follows: 


In any commitment proceeding, the fees of any attorney appointed by the probate judge to act as advocate for the petition and any attorney or guardian ad litem appointed by the probate judge for the person sought to be committed shall be set at the rates estab​lished by Section 15-12-21; and any expert employed to offer expert testimony, in such amounts as found to be reasonable by the probate judge; and all other costs allowable by law shall be paid by the state general fund upon order of the probate judge; except, that if the peti​tion is denied and the petitioner is not indigent and is not a law enforcement officer or other public official acting within the line and scope of his duties, all costs may be taxed against the petitioner, or if the petition is granted and the person sought to be committed is not indigent, the probate judge may order all costs paid from the estate of the person committed.

Ala. Code § 22-52-14 (2006) (emphasis added).

The Kelley opinion addressed a similar issue regarding reduced fees under the statute based on the status of the subject of the petition as indigent and a client of the local mental health facility.  This opinion explained that “there is no statutory standard by which the ascertainment of a ‘reasonable fee’ for ser​vices is to be made.”  Kelley at 3.  Therefore, the Kelley opinion concluded as follows:
The fees of any expert witness in a commitment proceeding are to be set at the amount found to be rea​sonable by the probate judge.  If an expert submits a bill for a fee[] the probate court does not find to be at a reasonable rate, the probate judge may, in his dis​cretion, set the fee at a lower amount; further, the court may consider the facts of each case before it determines what fees are “reasonable.”  The court’s discretion in setting the amount of the fee will be reversed by an appellate court only if the probate judge has “grossly abused its discretion.”
Id. at 4 (emphasis added).  Consistent with this opinion, in setting the fees for an expert witness at commitment proceedings, the probate judge may consider the extent to which the expert is reimbursed from other sources.


A copy of a city contract and county resolution through which AltaPointe is compensated accompanies your request.  The evaluation services provided for in the resolution specifically “include intake, individual interview, diagnostic and psychological testing and psychiatric evaluation,” not the evaluation report itself or the actual testimony at the hearing on the report.  Mobile County Com​mission Resolution (Apr. 26, 2005).  Regarding the compensation provided by the city, this Office does not review contracts to make factual determinations.  Opinion to Honorable Jay M. Ross, Mobile County Attorney, dated January 18, 2007, A.G. No. 2007-038.  It is noted, however, that the terms of the city con​tract appears to be limited to “inpatient care,” not evaluation services.  Perfor​mance Contract, City of Mobile-AltaPointe Health Systems, Inc., para. 1 (Dec. 6, 2007).
CONCLUSION


The fees of any expert witness at commitment proceedings are to be set in such an amount as found to be reasonable by the probate judge.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ward Beeson of my staff.

Sincerely,

TROY KING

Attorney General

By:

BRENDA F. SMITH

Chief, Opinions Division
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