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Honorable Nancy T. Buckner, Commissioner
Alabama Department of Human Resources

Post Office Box 304000

Montgomery, Alabama 36130-4000

Child Abuse and Neglect – Child Abuse and Neglect Reporting Act – Investigation – Jurisdiction – Human Resources Department

The Department of Human Resources (“DHR”) has jurisdiction to investigate child abuse and neglect report allegations involving children in DHR legal custody for incidents that allegedly occur out of state allegedly committed by DHR foster parents and others authorized to care for the children.

Alabama law applies to DHR child and neglect investigations in such cases.

DHR has legal authority to enter “indicated” and “not indicated” dispositions in the child abuse and neglect central registry.

Dear Commissioner Buckner:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


Does DHR have the legal authority under Alabama law to investigate reports of suspected child abuse and neglect allegedly committed by Alabama foster parents or other Alabama residents that occur in another state but involve foster children in the legal custody of Alabama DHR?

FACTS AND ANALYSIS


The Child Abuse and Neglect Reporting Act (“CANRA” or “the Act”) pro​vides for the mandatory reporting of suspected child abuse or neglect to the Department of Human Resources or to law enforcement by members of certain professions such as teachers, physicians, and day care workers.  Ala. Code § 26-14-3 (Supp. 2008).  The Act also provides for permissive reporting of sus​pected child abuse or neglect.  Ala. Code § 26-14-4 (1992).


DHR is responsible for the investigation of most reports of suspected abuse or neglect.  Ala. Code §§ 26-14-6.1(3), 26-14-7 (1992, Supp. 2008); but see Ala. Code § 26-14-6.1 (Supp. 2008) (requiring law enforcement to inves​tigate certain reports of abuse or neglect committed in schools or state-operated child residential facilities).  DHR is required to determine the “nature, extent and cause of the child abuse and neglect” and the “identity of the person respon​sible.”  Ala. Code § 26-14-7(b) (1992).  It is also required to make a deter​mination of “indicated” or “not indicated” and enter the report, investigation, and disposition in the Child Abuse/Neglect Central Registry.  Ala. Code § 26-14-8 (Supp. 2008).  DHR is authorized to establish regulation to implement the Child Abuse and Neglect Reporting Act in the state.  Ala. Code § 26-14-12 (1992).  Reports generated under CANRA (“CA/N Reports”) are confidential and may only be used for certain enumerated purposes.   See Ala. Code § 26-14-8(c) (Supp. 2008). 


“The fundamental rule of statutory construction is to ascertain and give effect to the intent of the legislature in enacting the statute.”  Ex parte Cove Properties, Inc., 796 So. 2d 331 (Ala. 2000), citing IMED Corp. v. Sys. Eng’g Assoc. Corp., 602 So. 2d 344, 346 (Ala. 1992).  When construing a statute, the court has a duty to ascertain and effectuate legislative intent expressed in the statute, “which may be gleaned from the language used, the reason and necessity for the act, and the purpose sought to be obtained.”  Ex parte Univ. of S. Ala., 761 So. 2d 240, 243 (Ala. 1999), citing Ex parte Holladay, 466 So. 2d 956, 960 (Ala. 1985).

The Alabama Court of Civil Appeals has summarized the intent of the Legislature in enacting the Alabama Child Abuse and Neglect Reporting Act as follows:


A careful reading of the various sections of Title 26, Chapter 14, indicated the intent of the legislature to protect children and to safeguard their general welfare through the reporting of abuse and neglect and through the cooperation of state, county, and local agencies and division of government.  Ala. Code 1975, § 26-14-2 . . .  DHR has the responsibility to make a thorough investigation of reports of abuse, the primary purpose being protection of the child. . . .
Decatur City Bd. Of Educ. v. Aycock, 562 So. 2d 1331, 1334 (Ala. Civ. App. (1990) (emphasis in original).


DHR has requested an opinion regarding its authority to investigate reports made to DHR of suspected child abuse and neglect involving children in its legal custody who are allegedly abused and neglected by foster parents or others who take them on trips out of state, then return to Alabama.  DHR avers that it occasionally receives allegations that a child in the legal custody of DHR has been abused or neglected by an Alabama resident while both individuals were outside of the state.  For example, DHR avers that one recent complaint alleged that a foster parent sexually abused a child during the trip out of the state.  No criminal proceedings were brought by the state in question, and the child continued to reside with this individual after the alleged incident.  DHR seeks clarification of its ability to investigate such incidents given its continu​ing obligation to foster children in its legal custody.


It is well established that DHR’s obligation to children residing in Alabama may require it to investigate or even offer services outside of the state.  For example, in D.S.S. v. Clay County Dep’t of Human Res., the court inter​preted a statute that required DHR to make an effort to rehabilitate a parent before it seeks to terminate his or her parental rights.  755 So. 2d 584, 589-90 (Ala. Civ. App. 1999).  The statute did not explicitly state whether that obliga​tion extended to out-of-state parents.  Id. (citing Ala. Code 26-18-7(a)(6).  The court held as follows:


Although we accept DHR’s argument that the State of Georgia has the authority and duty to provide social services for its own residents, and that the Inter​state Compact prevented DHR from transferring the girls to their father without the approval of the Georgia authorities, we reject the implication in DHR’s argu​ment that DHR is absolved of any responsibility in this case simply because the father lives in Georgia and did not follow up on a home study with the Georgia social-service agency.

Id. at 590.  Accordingly, the court held that DHR was statutorily obligated to investigate the suitability of the out-of-state father and, if necessary, provide rehabilitative services, before terminating his parental rights.  Id. at 590-91; see also K.N.F.G. v. Lee County Dep’t of Human Res., 983 So. 2d 1108, 1116-17 (Ala. Civ. App. 2007) (affirming the termination of parental rights “even though DHR did not send personnel to physically conduct a home evaluation of the mother while she was living in Georgia” where “DHR continued to offer services to the mother even though she lived in Columbus, Georgia” and “ensured that a home-evaluation process had begun”); see also M.H. v. Cullman County Dep’t of Human Resources, 848 So. 2d 1011, 1016 (Ala. Civ. App. 2002) (“we have held that DHR is required to investigate and, if necessary, to provide rehabilitative services to a parent who resides in another state before proceeding a termination of that parent’s parental rights”), citing D.S.S., 755 So. 2d at 590-91; see also, R.P. v. State Dep’t of Human Resources, 937 So. 2d 77 (Ala. Civ. App. 2006) (“DHR has a duty to investigate the current circumstances of rela​tive resources”).

A decision of the Colorado Supreme Court, interpreting an abuse and neg​lect reporting statute analogous to CANRA, also provides guidance.  In L.G. v. People of the State of Colorado, 890 P.2d 647 (Colo. 1995), a pediatrician con​tacted the Department of Social Services (“DSS”) in Colorado to report her sus​picion that a child had been sexually abused by her father during a visit to Oklahoma.  Colorado DSS investigated the incident and filed a motion seeking protective supervision of the child, which precluded the father from visiting the child.  Id. at 648-51.  The Colorado Supreme Court endorsed DSS’s investiga​tion, stating that “[s]ince [the child] was a resident of Colorado, and since she divulged the instances of abuse to health care workers in this state, Colorado was in a better position to ensure that she had access to appropriate therapy.”  Id. at 660.  The court also found that the Colorado court had subject-matter jurisdiction over DSS’s complaint, even though it was based on out-of-state conduct, noting that “[t]he sole purpose of the petition was to protect [the child] from her potentially abusive situation, not to punish her parents[.]”  Id.  The court framed the question in terms of the current residence of the child, not the location of the abusive conduct.  See also American Bank of Cerro Gordo and Keith v. State of Illinois, 37 Ill. Ct. Cl. 82, 1984 WL 589528 (1984) (“The State has an affirmative duty to investigate complaints made about foster parents”). 

Given that the primary purpose of CANRA is to assist the state in protect​ing children through court actions in Alabama and the provision of services required by the law, it follows that DHR should investigate abuse and neglect reports whenever those duties are implicated, whether or not all acts reportedly took place within the state.

CONCLUSION


The Department of Human Resources has jurisdiction to investigate reports of suspected child abuse and neglect on incidents allegedly occurring out of state and allegedly committed by Alabama-approved foster parents and others involving foster children in the legal custody of DHR by an Alabama court order.

QUESTION 2


If the answer to Number 1 is yes, would the defi​nition of Alabama law and DHR policy regarding what constitutes abuse or neglect apply to alleged acts occurring in the other state, or would the law and pol​icy of the other state apply?

FACTS AND ANALYSIS


Juvenile court jurisdiction is defined in terms of the dependency, delin​quency, or child-in-need of supervision status of the child.  See Ala. Code § 12-15-102 (Supp. 2008).  For the purpose of child protection, it is the status of the child as an abused or neglected child in Alabama that is the determinative factor.  The definitions of “child abuse” and “neglect” in the Alabama Juvenile Code would apply.

CONCLUSION


Alabama law applies to both cases involving child protection involving DHR foster children for incidents that occur in another state.
QUESTION 3


If the answer to Number 1 is yes, does DHR have the legal authority to enter “indicated” and “not indi​cated” dispositions of child abuse and neglect into the Alabama Child Abuse and Neglect Registry and share that information with others as authorized by Alabama law?  

FACTS AND ANALYSIS


Under the Child Abuse and Neglect Reporting Act, DHR and the other named duly constituted law enforcement authorities are required to investigate reports of suspected child abuse and neglect, make a determination of “indi​cated” or “not indicated” on the report, and enter the investigation report and the “final disposition of the report” in the Child Abuse/Neglect Central Regi​stry.  Ala. Code § 26-14-8(a) & (b) (Supp. 2008).  A disposition of “indicated” is entered when credible evidence and the professional judgment of the investi​gating social worker substantiate that the alleged perpetrator is responsible for the child abuse or neglect.  Ala. Code § 26-14-8(a) (Supp. 2008).

CONCLUSION


The Department has legal authority to enter “indicated” and “not indi​cated” dispositions in the Alabama Child Abuse and Neglect Central Registry when child abuse/neglect investigations are conducted.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact me.

Sincerely,

TROY KING

Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
TK/JEL/gc
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