December 22, 2008

Honorable 

Page 2

TO THE EXTENT THAT THIS OPINION DOES NOT CONFORM, IT HAS BEEN MODIFIED BY AN OPINION ISSUED TO HONORABLE MICHAEL G. TRUCKS, ATTORNEY, CITY OF FAIRFIELD, DATED 8-29-2011, A.G. NO. 2011-092.
Honorable Dennis Stripling

Mayor, City of Brent

Post Office Box 220

Brent, Alabama  35034
Municipalities – Municipal Government Capital Improvements – Capital Improvements – Funds – Loans – Bibb County
Money from the Municipal Capital Improvement Fund may be used to repay debt incurred for the purpose of renovating city hall.
Dear Mayor Stripling:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Brent.
QUESTION


The City of Brent incurred liability when it undertook major renovations to enlarge city hall.  May the City of Brent repay this debt using money from the Municipal Capital Improvement Fund?
FACTS AND ANALYSIS


In your letter of request, you informed this Office that the City of Brent (“City”) borrowed funds from the Harrisburg Water Authority to enable the City to pay for major renovations to enlarge city hall.  At this point, the City asks whether Municipal Capital Improvement Funds may be used to repay its debt to the Harrisburg Water Authority.  

The Municipal Government Capital Improvement Fund receives cer​tain appropriations from the State General Fund in any year in which the Alabama Trust Fund income equals or exceeds $60,000,000.  Ala. Code § 11-66-5 (1994).  The monies from the fund are distributed to munici​palities pursuant to section 11-66-6, as amended, which provides, in per​tinent part, as follows:


Each municipality shall upon receipt of its share deposit same in a special account and shall not commingle such funds with other revenues of the municipality.  The share of each municipal​ity shall be expended solely for capital improvements and the renovation of capital improvements determined by the municipal governing body.  The governing body of each municipality may use such share to finance bond or warrant issues for capital improvements and the renova​tion of capital improvements and may pledge such share to retire the principal and interest of such bonds or warrants.

Ala. Code § 11-66-6 (Supp. 2007) (emphasis added).


“Capital improvement,” as used in the Municipal Capital Improve​ment Fund Act, is not defined therein.  The legislative intent is expressed in section 11-66-2 as follows:


It is the desire of the state to assist in the restoration and improvement of municipal gov​ernment buildings, roads, streets and other facilities, and to promote the health, safety and public welfare of the citizens of the state.  The making available in the manner provided in this chapter of appropriated moneys to assist the financing of much needed capital improvement projects will assist municipal government serv​ices and promote the welfare and prosperity of the people of the state.

Ala. Code § 11-66-2 (1994) (emphasis added).


As noted above, capital improvements, as considered in that act, are municipal government buildings, roads, streets, and other facilities promoting the health, safety, and public welfare of the citizens.  Therefore, it is the opinion of this Office that capital improvement funds may be used to repay a debt that was incurred for the purpose of renovating city hall.  See, generally, the following opinions:

· Honorable Brian Hamilton, Attorney, City of Red Bay, dated January 20, 2006, A.G. No. 2006-43 (stating that the meaning of “capital improvement,” as used in section 11-66-2 of the Code, does not apply to the purchase of a dump truck and bulldozer); 
· Honorable James Hagood, Mayor of the Town of Rogersville, dated November 3, 2000, A.G. No. 2001-024 (stating that a police car video system was not a capital improvement); 
· Honorable James Hagood, Mayor of the Town of Rogersville, dated December 16, 1998, A.G. No. 99-00064 (stating that a computer system and telephone system were not capital improvements); and 
· Honorable L.J. Winslow, Mayor of the Town of Lynn, dated May 8, 1998, A.G. No. 98-00141 (stating that renovation of a municipal ball field was a capital improvement).  
CONCLUSION


Money from the Municipal Capital Improvement Fund may be used to repay debt incurred for the purpose of renovating city hall.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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