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Honorable Ron Sparks, Commissioner

Department of Agriculture and Industries

1445 Federal Drive

Montgomery, Alabama  36107-1123
Honorable Bob Childree

State Comptroller

100 North Union Street, Suite 220
Montgomery, Alabama  36130-2602
Encumbrances – Grants – Funds – Reversions – Agriculture and Industries Department – State Comptroller
The funds appropriated by the Legislature for the Federal Farm and Ranchland Protection Program were properly encumbered when the Department of Agriculture and Industries approved each application; thus, the funds may be expended in a succeeding fiscal year.

Dear Sirs:


This opinion of the Attorney General is issued in response to your request.
QUESTION


Based on the facts presented herein, are funds appropriated by the Legislature for the Federal Farm and Ranchland Protection Program properly encum​bered as required by section 41-4-93 of the Code of Alabama such that the funds may be expended in a suc​ceeding fiscal year?
FACTS AND ANALYSIS


Your request states that the federal government adopted the Federal Farm and Ranchland Protection Program that allowed states to participate on a 50/50 matching basis.  The purpose of the program was to allow farm, ranch, and tim​ber owners to provide conservation easements on their land in return for a cash payment, which would obligate the land to current usage in perpetuity.  The State of Alabama chose to participate in this program, and for fiscal year 2006, the Alabama Legislature appropriated $550,000 in matching funds for this pro​gram to the budget of the Alabama Department of Agriculture and Industries (“Department”).

Because this was a new program, the Department began developing rules, regulations, policies, and procedures to implement the program.  The Depart​ment began accepting applications from property owners and approving applica​tions.  The process for each application took considerable amounts of time before real estate closings could be held, requiring property surveys and property appraisals.  As the end of fiscal year 2006 approached, it was deter​mined that the State of Alabama could not close the transactions before the end of the fiscal year.  The federal government offered, and the Department agreed, to deposit the state matching funds into a designated trust fund pursuant to an agreement between the United Stated Department of Agriculture Natural Resources Conservation Service and the Alabama Department of Agriculture and Industries.  The funds would be held in the trust until completion of the paper​work that would close the transactions.  

A similar circumstance occurred in fiscal year 2007.  A $550,000 appro​priation for this program was made in 2007 to be used as matching funds.  As the end of the 2007 fiscal year approached, it was determined that $141,891.75 of the appropriated funds were identified for specific program transactions but could not be expended prior to the end of the fiscal year.  These funds were also deposited in the federal trust fund under a new trust fund agreement.  


You have also provided this Office with a list of the program projects that were approved and upon which legal work began prior to the end of both fiscal years 2006 and 2007.  The Department was of the opinion that when the projects were approved, land owners notified, federal government notified of the approv​als, and the funds were deposited into the federal trust fund that the funds could be released and expended by the Department when the closing requirements were met for each respective transaction, even though the expenditures would be made in succeeding fiscal years.  When the Department requested the release of the funds from the federal trust, the funds were erroneously deposited into the State Treasury rather than into a fund to be expended by the closing attorney for the various closing transactions.

Section 41-4-93 of the Code of Alabama provides for the lapsing of appropriations.  It states as follows:


All unencumbered balances of all appropriations shall revert to the State Treasury at the end of each fis​cal year and to the credit of the General Fund or the special fund from which the appropriation or appropri​ations were made.  Appropriations for the purchase of land or the erection of buildings or new constructions or for State Department of Transportation maintenance of roads and bridges on the state highway system shall continue in force until the attainment of the object or the completion of the work for which such appropria​tions are made.

Ala. Code § 41-4-93 (2000).  The meaning of “unencumbered balance” has been considered by the Alabama Court of Civil Appeals wherein the Court stated as follows:
The term “unencumbered balances” as used in §41-4-93 must be given its natural, plain, ordinary, and commonly understood meaning. See Alabama Farm Bureau Mutual Casualty Insurance Co., 460 So. 2d at 1223.
An encumbrance on property is commonly understood to mean a legal claim or liability.  Cf. Black's Law Dictionary 473 (rev. 5th ed. 1979). More​over, the evidence showed that a similar definition of the term “encumbrance” is used by the State Depart​ment of Finance in its Fiscal Procedures Manual of Instructions, which describes an encumbrance as the setting aside of funds for which a State department has obligated itself.
Mitchell v. State Child Abuse and Neglect Prevention Board, 512 So. 2d 778, 781 (Ala. Civ. App. 1987).

This Office has previously determined that when the Alabama Department of Economic and Community Affairs (“ADECA”) provides written approval of a grant application, ADECA obligates the grant funds, and the funds are encum​bered and may be expended in the succeeding fiscal year.  Opinion to Honorable Robert E. Lunsford, Director, Alabama Department of Economic and Community Affairs, dated March 31, 1995, A.G. No. 95-00170.  Similarly, based on the facts presented in this request, the Department of Agriculture and Industries approved the expenditure of program funds but was unable to complete the transaction during the particular fiscal year.  The funds were properly encum​bered when the Department approved the expenditure of program funds; and, thus, the funds may be transferred to the closing attorney for expenditure under the program in a succeeding fiscal year.

Furthermore, section 41-4-93 of the Code provides that appropriations made for the “purchase of land” continue until the purchase is complete and the funds do not revert.  The appropriation in this case is made for the purpose of purchasing easements in land.  Land is defined as “[a]n estate or interest in real property.”  Blacks Law Dictionary 892 (8th ed. 2004).  An easement is “[a]n interest in land owned by another person, consisting in the right to use or con​trol the land, or an area above or below it for a specific limited purpose.”  Blacks Law Dictionary 548 (8th ed. 2004).  Based on these definitions, an appropriation made to purchase an easement in land is a “purchase of land,” and therefore, the appropriation does not revert.
CONCLUSION


The funds appropriated by the Legislature for the Federal Farm and Ranchland Protection Program were properly encumbered when the Department approved each application; thus, the funds may be expended in a succeeding fis​cal year.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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