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Honorable Tim Russell

Commissioner, Department of Revenue

50 North Ripley Street

Montgomery, Alabama  36132-4400
Income Tax – Donations – Unclaimed Property – Revenue Department – Mental Health

The Alabama Department of Revenue (“Revenue”) can, and should, remove a checkoff from the state income tax return form for charities that no longer exist.

Revenue is not authorized to remove the checkoff for the Alliance for the Mentally Ill of Alabama, as named in section 40-18-140(b)(9) of the Code of Alabama, if the charity merely changed its name.  If one of the two mental health charities listed in that section is nonexistent, all of the contributions should be distributed to the remaining charity.
If all of the listed charities are nonexistent, the contributions held by Revenue should be submitted to the State Treasurer for disposition as abandoned or unclaimed property under section 35-12-70, et. seq., of the Code of Alabama.

Dear Commissioner Russell:


This opinion of the Attorney General is issued in response to your re​quest.
QUESTIONS
     1.  Can the Alabama Department of Revenue remove a checkoff from the state income tax re​turn form for charities that no longer exist?

     2.  What should Revenue do with the funds it now holds and may accumulate in the future for such charities?

FACTS AND ANALYSIS


Section 40-18-140 of the Code of Alabama requires checkoff boxes on the state income tax return form for various listed charities that a tax​payer may use to make a contribution from the taxpayer’s refund.  Your questions concern the charities listed in section 40-18-140(b)(9).  This section provides as follows:

(b)  Contributions received for the follow​ing authorized charitable and nonpolitical income tax check-off recipients, less costs of adminis​tration to the Department of Revenue not to exceed five percent, shall be distributed and appro​priated as provided herein:


. . .
(9)  Contributions designated for mental health on the Alabama state resident individual income tax return shall be deposited with the State Treasurer and shall be distributed equally to the Alliance for the Mentally Ill of Alabama and to the Mental Health Consumers of Ala​bama.

Ala. Code § 40-18-140(b)(9) (Supp. 2007) (emphasis added).


Section 40-18-140(c) provides for the removal of a checkoff from the income tax form only “[i]n the event that three years after adoption, a checkoff . . . fails to achieve average annual gross contributions of seven thousand five hundred dollars ($7,500) for a subsequent three-year period.”  Ala. Code § 40-18-140(c) (Supp. 2007).  Therefore, the plain language of the statute operates to bar removal in any other circumstance.  

The fundamental rule of statutory construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ex parte Ala. Dep’t of Mental Health & Mental Retardation, 840 So. 2d 863, 867 (Ala. 2002).  A literal interpretation of a statute that would defeat the purposes of the statute should not be adopted if another reasonable inter​pretation can be given to it.  Odum Lumber Co. v. S. States Iron Roofing Co., 36 Ala. App. 270, 272, 58 So. 2d 641, 643 (1951).  Courts do not interpret provisions in isolation, but consider them in the context of the entire statutory scheme.  Siegelman v. Ala. Ass’n of School Boards, 819 So. 2d 568, 582 (Ala. 2001).  

The more reasonable construction is that the Legislature intended that a checkoff for a charity be removed from the form when the charity no longer exists.  Thus, Revenue can, and should, remove a checkoff from the state income tax return for charities that no longer exist.

Your request states that the Alliance for the Mentally Ill of Ala​bama and the Mental Health Consumers of Alabama are no longer in existence.  This Office is informed by the Alabama Department of Mental Health and Mental Retardation (“Department”) that it funds these types of mental health consumer organizations.  This Office is further informed that the Department continues to fund the former organization, which changed its name to the National Alliance for the Mentally Ill of Alabama in 1999.  That name change is reflected on the Secretary of State’s Web site.  Based upon further information provided by the Department, the Mental Health Consumers of Alabama dissolved and is no longer in exis​tence.  

This Office has stated that an Indian tribe’s name change from “Echota Cherokees of Alabama,” as named in section 41-9-708(b) of the Code of Alabama, to Echota Cherokee Tribe of Alabama did not affect the tribe’s state-recognized status under the statutes of the Alabama Indian Affairs Commission.  Opinion to Honorable Michael C. Gilbert, Executive Director, Alabama Indian Affairs Commission, dated October 1, 2001, A.G. No. 2002-001.  That opinion concluded, in part, that “[a] change of name by a corporation has no effect upon its identity as a corporation.  North Birmingham Lumber Co v. Sims & White, 157 Ala. 595, 48 So. 84 (1908).”  Gilbert at 3.  Consistent with the Gilbert opinion, Revenue is not authorized to remove the checkoff for the Alliance for the Mentally Ill of Alabama if the charity merely changed its name.  You may want to contact the Legal Division of the Department of Mental Health for more information on the status of the Alliance for the Mentally Ill of Alabama.  

Treatment of the contributions if only one of the charities is non​existent requires a closer analysis.  In construction of statutes, legislative intent may be gleaned from the language used, the reason and necessity for the act, and the purpose sought to be obtained.  Bama Budweiser of Montgomery, Inc. v. Anheuser-Busch, Inc., 611 So. 2d 238, 248 (Ala. 1992); Tuscaloosa County Comm’n v. Deputy Sheriffs’ Ass’n of Tuscaloosa County, 589 So. 2d 687, 689 (Ala. 1991); Shelton v. Wright, 439 So. 2d 55, 57 (Ala. 1983).  The Legislature intended in section 40-18-140(b)(9) to permit taxpayers to make contributions to “mental health.”  Rather than limiting the contributions to either charity by a specific mon​etary figure, the statute provides that the contributions are distributed “equally” between the two.  Therefore, it is the opinion of this Office that if one of the charities is nonexistent, all of the contributions should be distributed to the remaining “mental health” charity.  


If none of the charities are in existence, but funds are on hand, you question the proper disposition of the funds.  The Uniform Disposition of Unclaimed Property Act of 2004 provides that “a holder of property pre​sumed abandoned shall make a report to the Treasurer concerning the property.”  Ala. Code § 35-12-76(a) (Supp. 2007) (emphasis added).  “Holder” is defined as “[a] person in possession of property belonging to another, . . . obligated to hold for the account of, or deliver to, or pay to, the owner or apparent owner.”  Ala. Code § 35-12-71(5) (Supp. 2007) (emphasis added).  “Person” is defined as “[a]n individual, business asso​ciation, financial organization, estate, trust, government, governmental subdivision, agency, or instrumentality, or any other legal or commercial entity.”  Ala. Code § 35-12-71(10) (Supp. 2007) (emphasis added).  The definition of “property” includes “money.”  Ala. Code § 35-12-71(11) (Supp. 2007) (emphasis added).  As a governmental agency, Revenue is subject to the provisions of this act and should submit contributions for nonexistent charities to the State Treasurer for disposition as abandoned or unclaimed property.

CONCLUSION


The Alabama Department of Revenue can, and should, remove a checkoff from the state income tax return form for charities that no longer exist.


Revenue is not authorized to remove the checkoff for the Alliance for the Mentally Ill of Alabama, as named in section 40-18-140(b)(9) of the Code of Alabama, if the charity merely changed its name.  If one of the two mental health charities listed in that section is nonexistent, all of the contributions should be distributed to the remaining charity.

If all of the listed charities are nonexistent, the contributions held by Revenue should be submitted to the State Treasurer for disposition as abandoned or unclaimed property under section 35-12-70, et. seq., of the Code of Alabama.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Ward Beeson of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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