June 24, 2008


Honorable Orvie D. Locklar
Barbour County Revenue Commissioner

303 East Broad Street

Eufaula, Alabama  36027

Fire Protection Fee – Exemptions – Ad Valorem Taxes – Revenue Commissioners
Local Act 2007-272 of the Regular Session of the Legislature of Alabama authorizes a fire protection fee be levied on the owner of each residence or dwelling in Barbour County and on each commercial business at a specified location. The act specifically excludes residences, dwellings, and commercial businesses in the city limits of Eufaula.

Act 2007-272 specifically exempts any person age 65 or older who is exempt, either partially or in full, from paying ad valorem tax from the fee levied by this act.  The act also exempts persons under the age of 65 having an annual adjusted gross income of $12,000 or less, as shown on the person’s and spouse’s latest United States income tax return, from the fee levied by Act 2007-272.  

Certain commercial buildings are also specifically exempted from the fire protection fee.  These exempt commercial buildings include schools, churches, senior citizen facilities, any building used primarily for volunteer fire services, or structures used primarily for agricultural purposes or poultry production.

There is no specific language in Act 2007-272 that exempts property subject to the annual registration fee for manufactured homes from the fire protection fee.

Exemptions must be strictly construed against the person asserting the exemption. Therefore, only those persons and/or properties specifically exempted from the fire protection fee in section 4 of Act 2007-272 are exempt from the fire protection fee levied therein.
Dear Mr. Locklar:


This opinion of the Attorney General is issued in response to your request.
QUESTION


Can I give the same exemptions on the fire protection fee that I give on the real property tax?

FACTS, ANALYSIS, AND CONCLUSION

Local Act 2007-272 of the Regular Session of the Legislature of Alabama authorizes a fire protection fee be levied on the owner of each residence or dwelling in Barbour County and on each commercial business at a specified location.  This act specifically excludes residences, dwellings, and commercial businesses within the city limits of Eufaula.  The act was approved by a majority of the qualified voters of Barbour County on February 5, 2008.


Exemptions are construed against the person asserting the exemption. Therefore, the burden is on the persons claiming the exemption to prove that they are entitled to take the exemption.  See Eagerton v. Terra Resources, Inc., 426 So. 2d 807 (Ala. 1982); State v. Bankhead Min. Co., 279 Ala. 566, 188 So. 2d 527 (Ala. 1966).  Section 4(f) of Act 2007-272 specifically exempts any person age 65 or older who is exempt, either partially or in full, from paying ad valorem tax from the fee levied by this act.  Section 4(f) also exempts persons under the age of 65 having an annual adjusted gross income of $12,000 or less, as shown on the person’s and spouse’s latest United States income tax return, from the fee levied by Act 2007-272.  Pursuant to Section 4(d) of this act, certain commercial buildings are also exempt from the fire protection fee.  These exempt commercial buildings include schools, churches, senior citizen facilities, any building used primarily for volunteer fire services, or structures used primarily for agricultural purposes or poultry production.
Section 5 of Act 2007-272 provides how the fee is to be administered and enforced and does not convey any additional exemptions not expressly provided for in Section 4 of the act.  Section 5 reads, in part, as follows:

The fire protection service fee shall be collected, administered, and enforced in the same manner, and under the same requirements and laws as are the ad valorem taxes of this state.  In the case of mobile homes, the fee shall be collected, administered, and enforced at the same time, in the same manner, and under the same requirements and laws as the annual registration fee for manufactured homes provided in Section 40-12-255, Code of Alabama 1975.

2007 Ala. Acts No. 2007-272, 366, 368.


Pursuant to Section 40-12-255(h) of the Code of Alabama, any person required to pay the annual registration fee for manufactured homes is not required to pay ad valorem tax on that property.  The annual registration fee is in lieu of ad valorem tax.  There is no specific language in Act 2007-272 that exempts property subject to the annual registration fee from the fire protection fee.  


Therefore, in response to your question, because exemptions must be strictly construed, only those persons and/or properties specifically exempted from the fire protection fee in section 4 of Act 2007-272 are exempt from the fire protection fee levied therein.

I hope this sufficiently answers your question.  If this Office can be of further assistance, please do not hesitate to contact Gwendolyn B. Garner, Legal Division, Department of Revenue.







Sincerely,







TROY KING







Attorney General







By:







BRENDA F. SMITH.







Chief, Opinions Division
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