May 19, 2008


BEFORE RELYING ON THIS OPINION, SEE SECTION 41-1-5 OF THE CODE OF ALABAMA AS AMENDED BY ACT NO. 2013-242.

Honorable James E. Buskey
Member, House of Representatives
2207 Barretts Lane

Mobile, Alabama 36617

Education, Boards of – Nepotism – Employees, Employers, Employment – Conflicts of Interest – Mobile County

A superintendent’s recommendation to the local board of education is subject to the state anti-nepotism law under section 41-1-5 of the Code of Alabama.  A superintendent may, however, recommend a relative contemporaneously with the recommendation of another equally qualified person and the superintendent must refrain from participating in the local board’s decision-making proceedings.
Section 41-1-5 of the Code does not prohibit the employment of a person by the board of education if the board member who is related to the employee within the fourth degree does not participate in the decision-making proceedings.
Section 41-1-5 does not prohibit relatives from working within the same agency if the appointment is made subject to the considerations stated herein, nor does the statute place restrictions or conditions on the supervision of relatives.
Dear Representative Buskey: 
This opinion of the Attorney General is issued in response to your request.
QUESTION
(1)
Without regard to the ethics law implica​tion, is it a violation of section 41-1-5 of the Code of Alabama for a superintendent to recommend to a school board a person related to him or her within four degrees for employment within a school system, regardless of who performs the interview?

FACTS AND ANALYSIS


The Alabama Anti-Nepotism Law is found in section 41-1-5 of the Code of Alabama and states, in pertinent part, as follows: 

No officer or employee of the state or of any state department, board, bureau, committee, com​mission, institution, corporation, authority or other agency of the state shall appoint any person related to him within the fourth degree of affinity or consanguin​ity to any job, position or office of profit with the state or with any of its agencies. Any person related to the appointing authority within the prohibited degree shall be ineligible to serve in any capacity with the state under authority of such an appointment, and any appointment so attempted shall be void. Whoever violates this section is guilty of a misdemeanor and shall be punished by a fine not to exceed $500.00 or by imprisonment not to exceed one year, or both. This section shall not apply, however, in the case of an appointment of a person to a position in the classified service of the state made from the register of persons eligible as certified by the State Director of Personnel.

Ala. Code § 41-1-5 (2000).
As your request sets forth, this Office has previously opined that the state anti-nepotism statute applies to members and employees of local education agencies.  Opinion to Honorable Jack Venable, Member, House of Representa​tives, dated August 14, 1996, A.G. No. 96-00290.  To determine the applicabil​ity of the anti-nepotism statute, the key consideration is identifying the “appointing authority.”  Venable at 2.  In Venable, this Office concluded that a local board of education, not an individual board member, is the appointing authority in an employment action.  Thus, we opined that the anti-nepotism law applied to the local board of education, and we stated that the related board member was precluded from participating in the decision-making proceedings.  Venable at 2.
Where state law mandates a bifurcated process of recommendation and appointment, this Office has previously construed the meaning of “appointing authority” to include the official who makes the recommendation to the appointing board.  See opinion to Dr. Leon Howard, President, Alabama State University, dated February 8, 1985, A.G. No. 85-00207.  In that case, Dr. Howard asked whether the appointment by the board of trustees of the wife of a state university president, upon recommendation of the president, violated the anti-nepotism statute.  This Office determined that the anti-nepotism law applied to those facts, reasoning that, although the actual appointment was made by the board of trustees, the board lacked authority to act without the recom​mendation of the president.  See also, opinion to Honorable Frederick P. Whiddon, President, University of South Alabama, dated May 21, 1991, A.G. No. 91-00242 (referencing the Howard opinion, which stated that the appointing authority or required recommending authority is subject to the anti-nepotism law). 

As you are aware, a local school superintendent can only recommend, not appoint, an employee.  A local board of education, however, cannot take action without a superintendent’s recommendation.  Pursuant to Alabama law, the appointment process requires a recommendation of the superintendent, making that action an indispensable and essential part of the appointment process.  Accordingly, the superintendent’s function is an integral part of the appointment process, and as such, this Office is of the opinion that his or her recommenda​tion is subject to the anti-nepotism statute. 

In the Howard opinion, this Office stated that the anti-nepotism statute would most likely not be violated if the person making the recommendation of a relative within the prohibited degree also recommended at least one other equally qualified person for the position.  This would allow the body making the appointment to select among equally qualified persons.  Thus, if a superinten​dent recommends at least one other qualified person for a position and refrains from participating in the board’s decision-making proceedings, the anti-nepotism statute would likely not be violated. 
CONCLUSION


A superintendent’s recommendation to the local board of education is sub​ject to the state anti-nepotism law under section 41-1-5 of the Code.  A super​intendent may, however, recommend a relative contemporaneously with the recommendation of another equally qualified person and the superintendent must refrain from participating in the local board’s decision-making proceedings.  

QUESTION
(2)
Would section 41-1-5 be violated if a member of the board of education officially recused himself or herself from voting on the appointment of a relative, but was involved in discussion or deliberation with other board members on the relative’s behalf?  If so, what would be the remedy?

FACTS, ANALYSIS, AND CONCLUSION
This Office has previously determined that section 41-1-5 of the Code does not prohibit the employment of a person by the board of education if a board member who is related to the employee within the fourth degree does not participate in the decision-making proceedings.  Venable at 2.  Appointments made in violation of the anti-nepotism statute are void, and any person who is found to have violated section 41-1-5 of the Code is subject to criminal penal​ties as set forth in the statute.
QUESTIONS
(3)
Is it a violation of section 41-1-5 for a teacher or education support professional to be hired for a vacant position, or transferred into a position, where he or she will be supervised and/or evaluated by a relative; e.g., can a teacher be hired at a school where his or her spouse is the principal?

(4)
Would section 41-1-5 prevent a person from being hired as a supervisor, or transferred into a supervisory position, at a school or worksite where he or she would then supervise and/or evaluate a relative who is already working at the school; e.g., can a person be promoted to a position as principal of a school where his or her spouse already works as a teacher?

(5)
If the answer to either Question 3 or 4 is no, does section 41-1-5 set forth any restrictions or conditions applicable to when a person supervises a relative?
(a)  Can a supervisor evaluate a relative?
(b)  Can the supervisor recommend a relative for retention or promotion?
(c)  If there is a conflict between a relative for retention or promotion that the supervising spouse is called on to intervene, must that super​visor recuse himself or herself?

FACTS, ANALYSIS, AND CONCLUSION
Please see discussion under Question 1.  Furthermore, in an opinion issued to Mr. M.J. Beasley, Jr., USS Alabama Battleship Commission, dated September 28, 1978, this Office stated that the state anti-nepotism law prohibits a state official from appointing a person related to him or her.  It does not pro​hibit relatives from working within the same agency if the appointment is made subject to the considerations stated herein.  The anti-nepotism statute does not place any restrictions or conditions on the supervision of relatives.

There may be applicable local anti-nepotism laws that should be reviewed, and any questions regarding the Ethics Law should be presented to the State Ethics Commission.
I hope this sufficiently answers your questions.  If this Office can be of further assistance, please do not hesitate to contact Juliana Dean, Legal Divi​sion, State Department of Education.
Sincerely,
TROY KING
Attorney General
By:
BRENDA F. SMITH
Chief, Opinions Division
TK/JD
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