May 15, 2008

Honorable Butch Taylor

Member, House of Representatives
224 Taylor Avenue 

New Hope, Alabama 35760 

Real Estate Agents, Brokers and Dealers – Privilege License Taxes – Counties – Municipalities – Madison County
Counties are not prevented from levying business privilege taxes and requiring licenses of real estate companies that have been taxed or licensed by a municipality pursuant to section 34-27-30.1 of the Code of Alabama. 
Dear Representative Taylor: 


This opinion of the Attorney General is issued in response to your request.  

QUESTION

Is a county allowed to levy business privilege taxes and require the licensing of real estate companies that have already been taxed or licensed by a munici​pality pursuant to section 34-27-30.1 of the Code of Alabama?
FACTS AND ANALYSIS

Section 34-27-30 of the Code of Alabama provides as follows:

It shall be unlawful for any person, partnership, corporation, or branch office, for a fee, commission, or other valuable consideration, or with the intention or expectation of receiving or collecting a fee, com​mission, or other valuable consideration from another, to do any of the following unless he is licensed under Articles 1 and 2 of this chapter . . .”  
Ala. Code § 34-27-30 (Supp. 2007).  
In the 2007 Regular Session, the Alabama Legislature enacted section 34-27-30.1, which provides the following:
(a) As used in this section, the terms “company,” “broker,” “salesperson,” and “place of business” have the same definitions as in Section 34-27-2.
(b) A municipality may only levy or collect a business privilege tax from or require the licensing of a real estate company that has been licensed pursuant to this chapter if the real estate company's place of busi​ness is located within the municipality.
(c) No municipality may levy any business pri​vilege tax from or require the licensing of a real estate salesperson or broker separate from the privilege tax or license levied upon the company of the salesperson or broker, except that salespersons or brokers who form a legally constituted business organization pursuant to subdivision (11) of subsection (a) of Section 34-27-36 may be subject to such business privilege tax or license.
Ala. Code § 34-27-30.1 (Supp. 2007).  Section 34-27-30.1 does not prevent a county from requiring a real estate company to have a license; it only applies to municipalities.  In particular, section 34-27-30.1 indicates that a municipality may only require a license of a real estate company if the company has a place of business located within the municipality. 
Section 34-27-30 of the Code requires persons, companies, and others engaged in the real estate business to obtain a license.  Additionally, individuals and/or companies engaged in any business are also required to obtain a county license.  See Ala. Code § 40-12-40 (2003).  This section indicates the follow​ing:

Every person, firm, company, corporation or association . . . engaged in any business, vocation, occupation, calling, or profession herein enumerated or who shall exercise any privilege hereinafter described for which a license or privilege tax is required shall first procure a state license, and a county license when so required, and shall pay for the same or shall pay for the exercise of such privilege the amounts hereinafter provided, and comply with all other provisions of this title.
Id.  Consequently, sections 34-27-30 and 40-12-40 allow counties to require individuals, real estate companies, and others engaged in the real estate business to have a license.
Furthermore, in an earlier opinion, this Office stated that the general rule regarding the collection of taxes on business licenses is set forth in section 40-12-2 of the Code. See opinion issued to Honorable Adrian T. Johns, Baldwin County Judge of Probate, dated January 12, 2007, A.G. No. 2007-037.  Section 40-12-2(c) requires both a state and county tax on each license and specifically provides that “[w]henever a license is levied in this title, there shall be col​lected both a state and county license for each place of business, except as spe​cifically otherwise provided.”  Ala. Code § 40-12-2(c) (2003).  There is no express provision that prohibits counties from collecting business privilege taxes from real estate companies with a place of business located within the county, even if the real estate company is taxed by a municipality.  Moreover, sections 40-12-149 and 40-12-150 indicate the exact amounts real estate brokers and agents are required to pay in license tax. Thus, section 34-27-30.1 does not prevent a county from levying a tax on a real estate company, even if the com​pany has been taxed by a municipality pursuant to section 34-27-30.1. 
It is well settled that, in construing a statute, courts are under a duty to ascertain and give effect to the legislative intent as expressed by the words of the statute.  Ex parte Kimberly-Clark Corp., 503 So. 2d 304 (Ala. 1987).  In Ex parte Holladay, 466 So. 2d 956, 960 (Ala. 1985), the Supreme Court held that a court called upon to construe a statute has the duty to ascertain and effectuate the legislative intent expressed in the statute, which may be gleaned from the language used, the reason and necessity for the act, and the purpose sought to be accomplished in enacting the statute. See also, McGuire Oil Co. v. Mapco, Inc., 612 So. 2d 417 (Ala. 1992).

CONCLUSION

Based on the foregoing, counties are allowed to levy business privilege taxes and require the licensing of real estate companies, even if the company has been taxed or required to have a license by a municipality pursuant to sec​tion 34-27-30.1 of the Code of Alabama.
I hope this opinion sufficiently answers your question.  If this Office can be of further assistance, please contact W. William Young, Legal Division, Department of Revenue.

Sincerely,

TROY KING

Attorney General

By:

BRENDA F. SMITH

Chief, Opinions Division
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