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Honorable Cindy D. Neilson

Probate Judge

Post Office Box 480668

Linden, Alabama  36748
Conservators – Investments – Probate Judges – Marengo County
Section 19-3-120 of the Code of Alabama contains the “legal list” of permissible investments that can be made by a conservator without the conservator having to petition the court.  Conservators may invest in items that are not contained on the “legal list” in instances where such actions have been authorized pursuant to statutory authority; sanctioned by the court; or the trust agreement, will, or other document so provides.
Dear Judge Neilson:


This opinion of the Attorney General is issued in response to your request.
QUESTION


What are permissible investments that can be made by a conservator?
FACTS AND ANALYSIS


In your letter of request, you informed this Office that a conser​vatorship for a minor child is before your court.  Apparently, this minor child obtained these funds as a result of a wrongful death action concern​ing the loss of the child’s father.  Because you will be closely supervising the investment of these funds, you ask whether certain investments are permissible.  Specifically, you asked the following:

I would like to know is it permissible for the conservatorship to invest in the following:

     (1)  The Prepaid Affordable College Tuition Program (“PACT”);

     (2)  The Alabama Higher Education 529 Fund;

     (3)  A mutual fund that invests in governmental bonds (i.e., T-bills);

     (4)  An annuity that is backed by investments in governmental bonds;

     (5)  An annuity acquired from a Fortune 500 company (i.e., AXA Group);

     (6)  A life insurance policy that builds a residuary value (i.e., whole life policy).

Your letter further noted that you were aware of the statutory guidelines regarding investment of conservatorship funds; however, you are con​cerned because there appear to be discrepancies between sections 26-2A-152 and 26-9-10 of the Code of Alabama.  

The appointment of a person as conservator vests in that person title as trustee to all property set out in the order.  Ala. Code § 26-2A-148(a) (1992).  Sections 26-2A-152 and 26-2A-153 set out the particular powers and authority of conservators.  Specifically, section 26-2A-152(b) autho​rizes a conservator to invest and reinvest funds of the estate as would a trustee.  Ala. Code § 26-2A-152(b) (1992).  Under Alabama law, a trus​tee, executor, administrator, guardian, or one acting in any other fiduciary capacity is permitted to invest in certain authorized classes of invest​ments.  Section 19-3-120 of the Code of Alabama provides a listing of authorized classes of investments for the fiduciary, in addition to those otherwise provided by law.  Ala. Code § 19-3-120 (2007).  Unless the trust agreement, will, or other document provides otherwise, the fiduciary is limited to making investments within one of the specified classes set out in section 19-3-120, et seq., of the Code of Alabama.  Generally, these classes of investments are limited to investments secured by the United States government or the State of Alabama.  Conservators who seek to make investments outside of the specified class of investments must first petition the court for such authority.  Ala. Code § 26-2A-152(b) (1992).

Section 26-9-10 of the Code of Alabama contemplates the invest​ment of funds by a guardian or conservator for a person who is the benefi​ciary of funds from the United States Veterans’ Administration or its successor.  The focus of sections within chapter 9 of title 26 relate to the guardianship and commitment of incompetent veterans and dependants.  In reviewing section 26-9-1, et seq., the particular substantive laws addressed in these sections were not applicable to the particular factual pattern you have raised.  As such, the investment of funds for the minor child in this matter should be done in compliance with sections 26-2A-152, 26-2A-153, and sections 19-3-120, et seq., of the Code of Alabama.

Your first two questions concern whether a conservator may invest in a Prepaid Affordable College Tuition Program and/or the Alabama Higher Education 529 Plan.  Both of these items are 529 plans that are tax-advantaged savings plans designed to encourage saving for future college costs.  These 529 plans are so named because the statutory authority for their creation is found at section 529 of the Internal Revenue Code.  There are two types of 529 plans that are authorized by the Internal Revenue Code:  prepaid college plans and college savings plans.  The state of Alabama sponsors both types of 529 plans.  In the opinion to the Honorable Frank H. Riddick, Judge of Probate, Madison County, dated December 15, 1995, A.G. No. 96-00071, this Office answered your spe​cific question with regard to investments in the Prepaid Affordable Trust Fund.  Specifically, this Office determined that because the Prepaid Affordable College Trust Fund did not fall within the “legal list” of investments authorized in section 19-3-120 of the Code of Alabama, a conservator must petition the court for permission to invest in a prepaid tuition plan.

The same analysis would be applicable with regard to the college savings plan or Alabama Higher Education 529 Fund.  This plan is managed by Van Kampen Investments, and there are three investment strategies.  The underlying investments in each Alabama Higher Education 529 Fund Portfolio consist of mutual funds.  Whether a conservator may invest in this particular program without consent of the court would require an independent factual determination as to whether each of the stated investments in the particular mutual fund are authorized with respect to section 19-3-120.  See, generally, opinion to the Honorable Frank H. Riddick, Judge of Probate, Madison County, dated July 28, 1998, A.G. No. 98-00190.

Your third inquiry questions whether a conservator may invest in mutual funds that invest in governmental bonds.  A mutual fund is a pro​fessionally managed portfolio of collective investments.  Again, an in​dependent factual determination would need to be done as to whether all investments or potential investments within that particular mutual fund would be limited to investments that are authorized pursuant to section 19-3-120.  

Your final inquiry involves annuities and life insurance.  Section 19-3-125 of the Code of Alabama specifically contemplates investments of a trust in life, endowment, or annuity contracts.  Specifically, this sec​tion states as follows:

In addition to any other investment now permitted by law, a guardian or trustee may in​vest the funds of his ward or of the beneficiary of the trust in life, endowment or annuity con​tracts of legal reserve life insurance companies duly qualified and authorized to write such busi​ness in the State of Alabama; provided, however, that the annual premium or premiums on such contracts purchased by such guardian or trustee shall not exceed 25 percent of the income of the ward or the beneficiary for any calendar year preceding the date of such purchase. The contract must contain the following options after it has been in force for three years or less: a cash sur​render value option, a paid-up insurance or endowment option, and an extended insurance or endowment option. Such contract may be issued on the life or lives of the ward or wards, or bene​ficiary or beneficiaries of the trust or upon the life or lives of persons in whose life or lives such ward or beneficiary of the trust has an insurable interest. The proceeds or avails of such contract shall be the sole property of the person or per​sons whose funds are invested therein. The con​tract or policy form may provide reasonable forfeiture for nonpayment of premiums and must be a form of contract which has been approved by the Commissioner of Insurance of the State of Alabama. Whether such contract so specifically provides or not, the guardian or trustee shall have the right without order of court to exercise for the use of the ward or beneficiary of the trust, any option contained in such contract; except, that the guardian or trustee shall not have the right to borrow on security of said policy or its proceeds unless authorized to do so by order of the court having jurisdiction of the guardian​ship or trust.


The power given in this section is in addi​tion to and not in derogation of any power of in​vestment given a guardian or trustee under existing law, but to the extent that any statute now in force is in conflict herewith, the same shall be and is hereby repealed.

Ala. Code § 19-3-125 (2007).  Based on the plain language of the statute, a conservator may invest in annuity or life contracts as long as the pre​miums shall not exceed 25 percent of the income for that trust for any calendar year preceding the date of such purchase.  

You may also be questioning whether a conservator may invest in equity securities.  This issue was previously addressed by this Office in an opinion to Honorable L.W. Noonan, Judge of Probate, Mobile County, dated June 20, 2000, A.G. No. 2000-175.  As such, a careful review of this opinion is advised.
CONCLUSION


Section 19-3-120 contains the “legal list” of permissible invest​ments that can be made by a conservator without the conservator having to petition the court.  Conservators may invest in items that are not con​tained on the “legal list” in instances where such actions have been autho​rized pursuant to statutory authority; sanctioned by the court; or the trust agreement, will, or other document so provides.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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