April 21, 2008
Honorable 

Page 2

Honorable Richard F. Allen

Commissioner, Department of Corrections

301 South Ripley Street

Post Office Box 301501

Montgomery, Alabama  36130
Corrections Department – Prisons and Prisoners – Leases – Lease-Purchase Agreements – Building
Although the Department of Corrections is not precluded under any provisions of the Code of Alabama from leasing a roof attached to a prison facility from a private entity pursuant to a lease-purchase arrangement, this opinion does not address whether the lease-purchase arrangement violates any constitutional provisions such as section 213 of the Alabama Constitution.
Dear Commissioner Allen:


This opinion of the Attorney General is issued in response to your request.
QUESTION


Is there any constitutional, statutory, or other legal impediment that would preclude the Alabama Department of Corrections (“Department”) from leasing a roof attached to a prison facility, or other Department facility, from a private entity pursuant to a lease-purchase arrangement such as the one described herein?
FACTS AND ANALYSIS


The Department is seeking a cost-effective way to repair, replace, and maintain roofs on multiple prison facilities throughout the State of Alabama.  It has come to the Department’s attention that there is an opportunity to lease roofs from the private sector. In doing so, a private business would install roofs on selected Department buildings and inspect, monitor, maintain, and repair those roofs during a term of years, likely between twelve and twenty years (“Term”). In exchange, the Department would execute a lease-purchase agreement with the private business that would provide that the Department would pay monthly lease payments to said business during the Term. At the end of the Term, the Department would purchase the roof for One Dollar. This lease would expressly provide that liquidated damages would be the potential lessor’s only recourse in the event of the Department’s default and, under no cir​cumstances, could the roof be repossessed. This project would be competitively bid by the Department.


Under Alabama law, “any governmental entity shall have the power and authority to execute, perform and authorize payments under any alternative financing contract relating to any eligible property deemed by such govern​mental entity to be necessary, useful or appropriate to one or more lawful pur​poses of such governmental entity.” Ala. Code § 4l-16A-4 (2000). The Code broadly defines the term “alternative financing contract” to include “a lease, lease-purchase, lease with option to purchase, installment-sale agreement or arrangement, or other similar agreement or arrangement.” Ala. Code § 41-l6A-3(a) (2000). It is clear, however, that such arrangements can only be entered into following the competitive bidding process required by section 39-2-2 of the Code of Alabama to the extent such entity elects to contract for public works improvements at costs in excess of $50,000. See Ala. Code § 39-2-2 (Supp. 2007).

In this case, the Department has been empowered by the State of Alabama to manage, supervise, and control all penal and correctional institutions, Ala. Code § 14-1-8(a) (1995). Additionally, the contemplated transaction is struc​tured as an alternative financing contract further permitted by the Code and will be competitively bid in accordance with the provisions of the applicable Public Works statutes. Thus, Alabama law expressly permits the Department to enter into a transaction structured as the one described herein.  

That being said, there is one additional statute that must be considered in determining the lawfulness of the terms of the agreement. First, section 14-1-1.2 of the Code of Alabama provides, in relevant part, as follows:


An institution over which the department exer​cises control may not be leased, transferred or placed under the supervision or management of any non-governmental entity without first obtaining the consent of the Legislature through passage of legislation by a majority vote of the membership of each house. 
Ala. Code § 14-1-1.2 (Supp. 2007) (emphasis added).


As provided above, section 14-1-1.2 prohibits the transfer of control (by lease or otherwise) of state prison system assets to nongovernmental entities. The facts in this case, however, do not evidence a “transfer of control” by the Department. Instead, the Department would be engaging a private entity to install and maintain roofs on the Department’s facilities pursuant to a lease-purchase arrangement. The roof would be installed and the maintenance pro​vided in accordance with instructions provided by the Department. Additionally, in accordance with the facts submitted herein, there would be no circumstances in which the roof could be repossessed. As such, the roof would not be placed “under the supervision and management” of a nongovernmental entity. Instead, the facts presuppose that the Department will continue to supervise and manage the facilities within which the roof work is performed and will direct the private entity in performing its obligations under the contemplated lease-purchase arrangement.

Your question also asks whether there are any constitutional restrictions on the proposed lease-purchase arrangement.  This Office does not make deter​minations as to the constitutionality of an action, as this is a determination that must be made by a court of competent jurisdiction.  It should be noted, however, that section 213 of article XI of the Alabama Constitution provides that no new debt shall be created against the State of Alabama.  Ala. Const. art. XI, § 213 (amend. 26). The Alabama Supreme Court has reviewed numerous proposals and made determinations as to whether the specific proposal violated section 213. Id. Whether the terms of this proposed transaction creates new debt in violation of section 213 is a constitutional question that must be determined by the Department and, ultimately, by a court.  
CONCLUSION


Although the Department is not precluded under any provisions of the Code of Alabama from leasing a roof attached to a prison facility from a private entity pursuant to a lease-purchase arrangement, this opinion does not address whether the lease-purchase arrangement violates any constitutional provisions such as section 213 of the Alabama Constitution.

I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact me.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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