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Honorable James Allen Main

Director, State Finance Department

N-105 State Capitol

Montgomery, Alabama 36130
Wrongful Incarceration – Compensation – Risk Management
A person who is not innocent or has not served time after conviction or until the charges were dismissed before conviction is ineligible for compensation for wrongful incarceration under section 29-2-161(a) of the Code of Alabama.
A person is ineligible for compensation for any portion of the sentence for the crime for which the person was wrongfully incarcerated that was served concurrently with another sentence under section 29-2-161(b).

Under the facts of this case, the applicant is ineligible under section 29-2-161(c) because the act underlying the incarceration constituted another offense under state law.
Dear Mr. Main:


This opinion of the Attorney General is issued in response to your request.
QUESTIONS

Does the applicant’s incarceration as a result of his conviction of a nonexistent crime constitute wrong​ful incarceration pursuant to section 29-2-150, et seq., of the Code of Alabama?  In the light of the applicant’s prior felony convictions and the subsequent conviction for promoting prison contraband, is the applicant ineligible for compensation under section 29-2-161(a) and (b)?
FACTS AND ANALYSIS


Your request states that the Alabama Department of Finance Division of Risk Management (“Risk Management”) has received an application for com​pensation for wrongful incarceration from Claude M. Conner.  You further state that he pleaded guilty to attempted robbery in the first degree and was sentenced to life in prison, with the sentence to run concurrently with the sentences on four prior unrelated convictions.  After the sentences on the other convictions expired, but while still incarcerated on the attempted robbery conviction, Conner was convicted of promoting prison contraband.  He was sentenced to fifteen years and then that sentence expired.

Subsequently, on remand from the Alabama Court of Criminal Appeals, Conner’s petition for post-conviction relief under Rule 32, A.R.Cr.P., was granted, vacating his attempted robbery conviction.  In the opinion of the Court of Criminal Appeals, included with your request, the Court held that the former crime of attempted robbery merged into the present offense of robbery with the adoption of the new criminal code.  Conner v. State, 955 So. 2d 473 (Ala. Crim. App. 2006).  Thus, the trial court found that Conner pleaded guilty to an offense that no longer exists.

This Office has explained the wrongful incarceration statutes as follows:


Section 29-2-150, et seq., of the Code of Ala​bama created the Committee on Compensation for Wrongful Incarceration (“Committee”).  These sections provide a process to compensate innocent persons who have been wrongfully incarcerated by the State.  An application for compensation must be made to Risk Management.  Ala. Code § 29-2-158(a) (2003).  Risk Management is responsible for determining whether an applicant is eligible for compensation.  Ala. Code § 29-2-163 (2003).  Risk Management must notify the Committee within ten days of a finding of eligibility.  Ala. Code § 29-2-158(b) (2003).  The Committee must certify that the State Comptroller pay the applicant $50,000 for each year or the pro rata amount for the portion of each year of incarceration.  Ala. Code § 29-2-159(a) (2003).

Opinion to Honorable James Allen Main, Director, State Finance Department, dated October 15, 2004, A.G. No. 2005-003 at 2.

Section 29-2-156 provides for the eligibility requirements for compensa​tion.  This section categorizes those who are eligible as innocent persons who served time after conviction [Ala. Code § 29-2-156(1) (2003)], and innocent persons who served time until their charges were dismissed before conviction [Ala. Code § 29-2-156(2) (2003)].  Section 29-2-161 provides for exceptions to eligibility.  This section states, in part, as follows:


(a) A person serving a term of imprisonment for a crime other than a crime for which the person was wrongfully incarcerated shall not be eligible to receive compensation pursuant to this article.

(b) A person shall not be eligible to receive com​pensation pursuant to this article if the sentence for the crime of which the person was mistakenly convicted was served concurrently with the sentence for the con​viction of another crime.

Ala. Code § 29-2-161 (2003) (emphasis added).

This Office stated in the Main opinion that section 29-2-161(a) “merely states the converse of the statement of eligibility of section 29-2-156–that a person who has not been wrongfully incarcerated is not eligible.”  Main at 3.  Stated differently, a person who is not innocent or has not served time after conviction or until their charges were dismissed before conviction is ineligible for compensation for wrongful incarceration under that section.

A plain reading of section 29-2-161(b) would operate as an absolute bar to compensation if the sentence for the crime of which the person was wrongfully incarcerated was served concurrently with any portion of another sentence.  For example, a person wrongfully incarcerated with a lengthy sentence that begins to run concurrently with the few remaining days of a previous sentence would be ineligible.

The fundamental rule of statutory construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ex parte Ala. Dep’t of Mental Health & Mental Retardation, 840 So. 2d 863, 867 (Ala. 2002).  A literal interpretation of a statute that would defeat the purposes of the statute should not be adopted if another reasonable interpretation can be given to it.  Odum Lumber Co. v. S. States Iron Roofing Co., 36 Ala. App. 270, 272, 58 So. 2d 641, 643 (1951).  Courts do not interpret provisions in isolation, but consider them in the context of the entire statutory scheme.  Siegelman v. Ala. Ass’n of School Boards, 819 So. 2d 568, 582 (Ala. 2001).

The more reasonable construction is that the Legislature intended to per​mit compensation for those periods of incarceration that are solely the result of the mistaken conviction and deny compensation for those periods in which the person would have been incarcerated anyway on a valid conviction.  This con​clusion is supported by language in section 29-2-159(a), which, in addition to providing for compensation for each year of incarceration, authorizes payment of “the pro rata amount for the portion of each year of incarceration.”  Ala. Code § 29-2-159(a) (2003) (emphasis added).  It is the opinion of this Office that a person is ineligible for any portion of the sentence for the crime for which the person was wrongfully incarcerated that was served concurrently with another sentence under section 29-2-161(b).

The exception in section 29-2-161(c) must also be considered.  It states that “[a] person shall not be eligible for compensation if he or she was con​victed of any of the acts charged with in conjunction with the charge which resulted in the wrongful conviction or his or her acts or omissions constituted a felony or misdemeanor against the state.”  Ala. Code § 29-2-161(c) (2003) (emphasis added).

The Main opinion also applied the second part of this exception to a simi​lar issue.  In that opinion, the applicant had pled guilty to escape in the third degree for failing to return to a county work release facility when escape in the third degree only applied to escape from a state work release facility, and the proper charge should have been failure to return to the place of confinement within the time prescribed.  In concluding that the applicant was ineligible for compensation, the Main opinion reasoned as follows:
[T]here is no question that [Mooney’s] escape con​stituted the offense of failure to return to the place of confinement within the time prescribed.  Your request states that it is undisputed that Mooney failed to return to the work release center.  As you correctly point out, a “‘“‘plea of guilty is conclusive as to the defendant’s guilt [and] constitutes an admission of all facts suffi​ciently charged in the indictment.’”’”  Matthews v. State, 659 So. 2d 991, 993 (Ala. Crim. App. 1994) (quoting Alderman v. State, 615 So. 2d 640, 647, in turn quoting Mewbourn v. State, 570 So. 2d 805, 812 (Ala. Cr. App. 1990), in turn quoting Wooten v. State, 455 So. 2d 991, 992 (Ala. Cr. App. 1984)).
Main at 3.

The overturning of Conner’s conviction is likewise based on the prosecu​tor’s simply mischarging the offense.  The opinion of the Court of Criminal Appeals reflects that Conner’s indictment, while improperly charging attempt under section 13A-4-2 of the Code of Alabama, also specifically referenced the robbery in the first degree statute, section 13A-8-41 of the Code of Alabama, and tracked the language of that statute.  Consequently, in pleading guilty, Conner admitted to committing an act constituting robbery first.

CONCLUSION


A person who is not innocent or has not served time after conviction or until the charges were dismissed before conviction is ineligible for compensa​tion for wrongful incarceration under section 29-2-161(a) of the Code of Ala​bama.

A person is ineligible for compensation for any portion of the sentence for the crime for which the person was wrongfully incarcerated that was served concurrently with another sentence under section 29-2-161(b).


Under the facts of this case, the applicant is ineligible under section 29-2-161(c) because the act underlying the incarceration constituted another offense under state law.

I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Ward Beeson of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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