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Honorable Vivian Davis Figures

Member, Alabama State Senate

Post Office Box 7985

Mobile, Alabama  36670
Interior Design Consumer Protection Act — Interior Decorators — Interior Designers — Mobile County
The Alabama State Board of Registration for Interior Design continues to function pursuant to Act 2006-518 and Act 2007-189.
Whether the amendment to section 34-15B-3(4)b4 of the Code of Alabama, contained in Act 2006-518, resolved the constitutional problems of Act 2001-660 is a question that must be decided by the courts of this state and not by this Office.

Dear Senator Figures:


This opinion of the Attorney General is issued in response to your request.
QUESTIONS

(1)  Does the holding in State v. Lupo, which declares Act 2001-660 unconstitutional, revive Act 82-497 that was specifically repealed in Act 2001-660?

(2)  What is the effect of the amendment of Act 2006-518 to section 34-15B-3(4)b4?


(3)  What is the effect of Act 2007-189 on the status of the Board of Registration for Interior Design (“Board”)?


(4)  Does the Board function under any law, or is the board effectively terminated?

FACTS AND ANALYSIS


In 1982, the Alabama Legislature sought to regulate the practice of interior design so, to that end, the Legislature passed Act 82-497.  1982 Ala. Acts No. 82-497, 825.  Act 82-497 created the Alabama State Board of Regis​tration for Interior Designers and provided that only those persons who com​plied with the registration procedures under the act could hold themselves out as “interior designers.”  Id.  Act 82-497 did not prohibit individuals from engaging in the practice of “interior design,” but merely restricted the use of the title “interior designer” to those who registered with the Board.  Id. at 825-26. 

In 2001, the Alabama Legislature passed Act 2001-660, which repealed Act 82-497.  2001 Ala. Acts No. 2001-660, 1365.  Known as the “Interior Design Consumer Protection Act,” Act 2001-660 regulated the practice of inte​rior design by restricting the practice only to those individuals who have been certified by the Board.  Id. at 1365-66.  Act 2001-660 was codified in section 34-15B-1, et seq., of the Code of Alabama.

On August 28, 2002, the Board sued Diane Burnett Lupo in Jefferson County Circuit Court for practicing “interior design” without registering with the Board.  State v. Lupo, ___ So. 2d ___, 2007 WL 2966823, *1 (Ala. 2007).  Following a bench trial, the court issued an order holding that Act 2001-660 was “‘overly broad, unreasonable, and vague’ and that it therefore violated the due-process provisions of the Alabama Constitution.”  Id.  On October 12, 2007, the Alabama Supreme Court affirmed the decision of the circuit court and held that the Interior Design Consumer Protection Act was unconstitutionally overbroad and that, because the unconstitutional provisions of the act were “so intertwined with the remaining portions of the act,” they could not be severed.  Id. at 10.  The Court therefore struck down the entire act as unconstitutional.  Id.

After the Jefferson County Circuit Court rendered its decision, but before the Alabama Supreme Court ruled in State v. Lupo, the Legislature enacted Act 2006-518.  2006 Ala. Acts No. 2006-518, 1192.  This act amended section 34-15B-3(4)b4 of the Interior Design Consumer Protection Act.  Section 34-15B-3(4)b enumerates the exceptions to those persons who are required to register with the Board before engaging in the practice of interior design.  The stated purpose of Act 2006-518 was “to allow [interior design] consultation services to be charged for and collected, regardless of whether or not [a] sale is ultimately consummated.”  Id.  Act 2006-518, or section 34-15B-3(4)b4, as amended, states as follows:


The performance of consultation or services pur​suant to selling, selecting, or assisting in selecting per​sonal property or fixtures, such as, but not limited to, furnishings, decorative accessories, furniture, paint, wall coverings, window treatments, floor coverings, surface mounted lighting, or decorative materials, pur​suant to a consultation or retail sale; installing or coor​dinating installation as part of the prospective retail sale or consultation; or providing computer-aided or other drawings for the purpose of retail sales or con​sultations, provided those drawings are for placements or material lists. Nothing herein shall prohibit any person from charging a fee for such services whether or not a consultation or retail sale is consummated. Provided, however, an individual, partnership, or cor​poration shall not use the title designations set forth in Section 34-15B-8 nor receive a certificate of registra​tion without successful completion of the NCIDQ examination and/or a sealed level examination, as applicable, and as approved by the board. Services per​formed shall be subject to all fire, safety, building, and construction codes.

Ala. Code § 34-15B-3(4)b4 (Supp. 2007) (emphasis added).  

Under the established rules of statutory construction, words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used, a court is bound to interpret that language to mean exactly what it says.  Ex parte Cove Properties, Inc., 796 So. 2d 331, 333-34 (Ala. 2000); Ex parte T.B., 698 So. 2d 127, 130 (Ala. 1997); State Dep’t of Transp. v. McLelland, 639 So. 2d 1370, 1371 (Ala. 1994).  Under the plain language of section 34-15B-3(4)b4 after the 2006 amendment, the Interior Design Act allows persons to engage in substantially the same activities that constitute the practice of interior design, so long as they do not call them​selves “interior designers.”
  Ala. Code § 34-15B-3(4)b4 (Supp. 2007).  

Because Act 2006-518 did not take effect until after the trial court had issued its order declaring Act 2001-660 unconstitutional, the Alabama Supreme Court did not consider Act 2006-518 in its review of Act 2001-660, and expressly stated that Act 2006-518 was not considered in rendering its October 2007 opinion.  Lupo, 2007 WL 2966823, *14 f.n. 7 (Ala. 2007).


Also, before the Alabama Supreme Court issued its opinion in State v. Lupo in October 2007, the Alabama Legislature enacted Act 2007-189.  2007 Ala. Acts No.2007-189.  This act continued “[t]he existence and functioning of the Alabama State Board of Registration for Interior Design” until October 1, 2008.  Id.   


Whether the Board continues to operate as a legitimate state agency ultimately depends on whether the statutory authority upon which it operates is constitutional.  Act 82-497 was repealed by Act 2001-660.  Lupo, 2007 WL 2966823, *2.  Act 2001-660, codified in sections 34-15B-1 through 34-15B-16, was then struck down by the Alabama Supreme Court in toto.  Id. at 1.  Act 2006-518, however, amended Act 2001-660 and was not considered by the Supreme Court in State v. Lupo.  Id. at *14 f.n. 7.  It is well settled in Alabama that validly enacted acts of the Legislature are presumed constitutional until they are determined to be otherwise by a court of competent jurisdiction. State Bd. of Health v. Greater Birmingham Ass’n of Homebuilders, Inc., 384 So. 2d 1058, 1061 (Ala. 1980).  Because Act 2006-518 did not become effective until after the trial court struck down Act 2001-660 and the Court did not consider Act 2006-518 in its review of Act 2001-660, it is the opinion of this Office that the Board continues to function pursuant to Act 2006-518.  

Although the Board was set to expire on October 1, 2007, Act 2007-189 continued the existence and functioning of the Board until October 1, 2008.  2007 Ala. Acts No. 2007-189.  The constitutional validity of the Interior Design Consumer Protection Act, post-Act 2006-518, is a matter for the courts to decide.  It is the policy of this Office to refrain from deciding questions of con​stitutionality as this is the function of the courts. Opinion to W. C. Helveston, Administrator, Mobile County Commission, dated September 18, 1984, A.G. No. 84-00455 at 2.
CONCLUSION


The Alabama State Board of Registration for Interior Design continues to function pursuant to Act 2006-518 and Act 2007-189.  Whether the amendment to section 34-15B-3(4)b4, contained in Act 2006-518, resolved the constitu​tional problems of Act 2001-660 is a question that must be decided by the courts of this state and not by this Office.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Pete Smyczek of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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� Section 34-15B-3(3) defines an interior designer as “[a] person who is engaged in, or offers to engage in, the practice of interior design in this state, and who has been issued a certificate of registration by the board in compliance with this chapter.”  Ala. Code 34-15B-3(3) (Supp. 2007).  The 2006 amendment, as found in Act 2006-518, excludes from the definition of the “practice of interior design,” persons who engage in the activities enumerated under section 34-15B-3(4)b4. 





