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Honorable Carl E. Chamblee, Jr.

Municipal Judge

Trussville Municipal Court

5582 Apple Park Drive

Birmingham, Alabama 35235
Minors – Arrests – Fines – Jefferson County
Juveniles who fail to appear on a citation for possession of tobacco contraband in municipal court may be arrested for contempt.
Dear Judge Chamblee:


This opinion of the Attorney General is issued in response to your request.
QUESTIONS

What procedure should be followed when a juve​nile charged under section 28-11-14 of the Code of Alabama fails to appear in court on a citation provided by this statute? Should a warrant be issued for the juvenile’s failure to appear, or should the municipal court issue an appropriate delinquency petition as pro​vided in Rule 13 of the Alabama Rules of Juvenile Pro​cedure?
FACTS AND ANALYSIS

Section 28-11-13 of the Code of Alabama, governing the unlawful pur​chase, use, possession, or transport of tobacco or tobacco products, provides as follows:
It is unlawful for any minor to purchase, use, possess, or transport tobacco or tobacco products within this state.  It shall not be unlawful for a minor employee of a tobacco permit holder to handle, trans​port, or sell tobacco or tobacco products if the minor employee is acting within the line and scope of employment and the permit holder, or an employee of the permit holder who is 21 years of age or older, is present.
Ala. Code § 28-11-13 (2003).
Section 28-11-14 of the Code of Alabama, entitled “Fines for unlawful possession of [tobacco] contraband,” provides as follows:
Any tobacco or tobacco product found in the pos​session of a minor is contraband and subject to seizure by law enforcement.  Any minor violating Section 28-11-13 shall be issued a citation similar to a uniform nontraffic citation and shall be fined not less than ten dollars ($10) nor more than fifty dollars ($50) for each violation.  The minor shall not be required to pay any other court costs or fees.  Any statute or law to the contrary notwithstanding, disposition of any violation shall be within the jurisdiction of the district or municipal court and not the juvenile court.  Viola​tions shall not be considered criminal offenses and shall be administratively adjudicated by the district or municipal court. 

Ala. Code § 28-11-14 (2003) (emphasis added).  The Alabama Rules of Juve​nile Procedure have no application to violations of section 28-11-13 because section 28-11-14 confers jurisdiction on district and municipal courts to the specific exclusion of juvenile courts.  Section 28-11-14 further provides that violating section 28-11-13 of the Code is not a criminal offense.

Although commonly associated with criminal cases, the power of arrest is also available in civil cases through a court’s contempt power.  Section 12-1-10 of the Code of Alabama generally provides that “[t]he courts of this state may punish for contempt as provided by law.”  Ala. Code § 12-1-10 (2006).  Both the contempt rules of the Alabama Rules of Civil Procedure and the Alabama Rules of Criminal Procedure authorize arrest for the failure to comply with a court’s writ, subpoena, process, or order.  A. R. Crim. P. 33.3(c); Ala. R. Civ. P. 70A(d).  The Alabama Supreme Court has held that a doctor’s failure to appear as a witness in a civil action is punishable as contempt of court.  Ex parte Tarpley, 293 Ala. 137, 300 So. 2d 409 (1974).
Section 12-14-31(a) of the Code of Alabama specifically provides that a municipal judge may fine a person found in contempt $50 and imprison the person up to five days.  Ala. Code § 12-14-31(a) (2006).  In reliance on this section, this Office has opined that juveniles who are sixteen years of age and older who fail to appear on a traffic case in municipal court may be arrested for contempt.  Opinions to Honorable William Dennis Schilling, Municipal Judge, Pleasant Grove Municipal Court, dated June 26, 2000, A.G. No. 2000-179; and to Mr. R. C. Cheatham, City Manager, City of Anniston, dated April 16, 1980, A.G. No. 80-00340.  The Schilling and Cheatham opinions explained that “[t]he municipal judge must, in order to maintain the integrity of the court, have the authority to enforce its jurisdiction.”  Schilling at 4; Cheatham at 2.  This same reasoning would apply to a failure to appear on a citation for possession of tobacco contraband.  A juvenile should not be housed where he or she will have regular contact with adults charged with crimes.  Schilling at 1.
CONCLUSION


Juveniles who fail to appear on a citation for possession of tobacco con​traband in municipal court may be arrested for contempt.

I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Ward Beeson of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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