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Honorable M. Barnett Lawley, Commissioner
Department of Conservation and Natural Resources

Post Office Box 301450

Montgomery, Alabama  36130-1450
Honorable James Allen Main

Director, State Finance Department

N-105 State Capitol

Montgomery, Alabama  36130

Alabama Trust Fund – Royalties – Interest – Attorneys Fees - Funds
Statutory interest penalties awarded in Exxon Mobil Corporation v. Alabama Department of Conservation and Natural Resources, pursuant to section 9-17-33(d) of the Code of Alabama and post-judgment interest awarded pursuant to section 8-8-10 of the Code, are not considered “oil and gas capital payments” under section 219.02 to the Constitution of Alabama and should be deposited into the General Fund.  
Royalty payments awarded to the state should be deposited into the Alabama Trust Fund.
The Department of Finance has authority to determine how attorneys’ fees owed by the state will be apportioned.
Dear Sirs:

This opinion of the Attorney General is issued in response to your requests.
QUESTION ONE

How should the funds received from the Exxon Mobil Corporation v. Alabama Department of Con​servation and Natural Resources litigation be paid into the State Treasury? 
FACTS AND ANALYSIS


Your letter of request explains that the State of Alabama will soon receive certain damage awards from the Exxon Mobil Corp. v. Ala. Dep’t of Conserva​tion and Natural Resources litigation, 2007 WL 3224585 (Nov. 1, 2007).  The state will receive certain funds as compensatory damages for the underpayment of oil and gas royalties, other funds as statutory interest penalties pursuant to section 9-17-33(d), and post-judgment interest pursuant to section 8-8-10 of the Code of Alabama.  You ask how these funds should be paid into the State Trea​sury.  


Section 219.02 of Article XI of the Constitution of Alabama created an ir​revocable, permanent trust fund known as the “Alabama Trust Fund.”  Section 4(b) provides for allocating income to the trust fund, stating as follows:

(b) The trust capital shall be augmented by (i) such other moneys or assets as the legislature may by law appropriate and transfer to the trust fund as a permanent part thereof; (ii) such other moneys or assets as may be contributed to the trust fund from any source; and (iii) all proceeds of any oil and gas capital payments as defined in this amendment subsequent to August 14, 1984. . . .
Ala. Const. art. XI, § 219.02 (amend. 450) (emphasis added).  According to this section, all funds determined to be “proceeds of any oil and gas capital payments” are to be deposited into the Alabama Trust Fund.  Id.  “Oil and gas capital payment” is defined in section 219.02 as follows:

“Oil and gas capital payment” means any pay​ment (including any royalty payment) received after August 1, 1984, by the state or any agency or instru​mentality thereof as all or part of the consideration for the sale, leasing or other disposition by the state or any agency or instrumentality thereof of any right to ex​plore and drill for or to produce oil, gas or other hydrocarbon minerals in any area on the water side of the high water mark of Mobile Bay or in any other off​shore area and shall include any revenue by the state from federal oil and gas leases off the coast of Ala​bama. Any royalty or other payment, with the excep​tion of any taxes heretofore or hereafter levied that is based upon or determined with respect to, the produc​tion of oil, gas or other hydrocarbon minerals and that is paid to the state or any agency or instrumen​tality thereof regardless of the time of such payment shall be considered an oil and gas capital payment.
Id. (emphasis added).  This section states that any “royalty” or other payment based upon the production of oil or gas shall be considered an “oil and gas cap​ital payment.”  Id.  Such payments are considered trust fund income and are to be deposited into the Alabama Trust Fund.  Id. at section 219.02(4)(b).

Section 9-17-33(d) of the Code requires any oil or gas producer that violates the terms of this section to pay an interest penalty on any unpaid proceeds, providing as follows:
(d) Any first purchaser of production or operator and/or owner of the right to drill substituted for the first commercial purchaser as provided herein, that violates this section shall be liable to the persons legally entitled to the proceeds from production for the unpaid amount of the proceeds plus interest at the rate of 12 percent per annum, the interest accruing from the date at which the proceeds were due as speci​fied herein.

Ala. Code § 9-17-33 (2001) (emphasis added).  This section imposes a 12 per​cent per annum interest penalty on any unpaid proceeds from oil and gas pro​duction, the interest accruing from the date at which the proceeds were due.  This statutory interest penalty is neither a “royalty” nor an “oil and gas capital payment” as defined in section 219.02 to the Constitution.  Rather, this section, enacted by the Legislature separately and distinctly from section 219.02, charges an interest penalty for failure to follow the laws set forth in section 9-17-33 of the Code of Alabama.  As a result, funds received by the state under this section do not qualify as “oil and gas capital payments” and should not be deposited into the Alabama Trust Fund. 

Section 8-8-10 of the Code governs interest on judgments, providing as follows:

Judgments for the payment of money, other than costs, if based upon a contract action, bear interest from the day of the cause of action, at the same rate of interest as stated in said contract; all other judgments shall bear interest at the rate of 12 percent per annum, the provisions of Section 8-8-1 to the contrary not​withstanding; provided, that fees allowed a trustee, executor, administrator, or attorney and taxed as a part of the cost of the proceeding shall bear interest at a like rate from the day of entry.

Ala. Code § 8-8-10 (2002).  This section establishes the post-judgment interest rate to be charged on judgments.  The interest charged in this section is not a “royalty” and does not fit within the definition of “oil and gas capital payment” as defined in section 219.02 to the Constitution.  Funds received by the state under this section do not qualify as “oil and gas capital payments” and, there​fore, should not be deposited into the Alabama Trust Fund. 

The Legislature requires that all fees received by any department or office of the state be deposited to the credit of the General Fund or to a special fund if so required by law.  Ala. Code § 41-4-92 (2000).  Because penalty interest imposed by section 9-17-33(d) and post-judgment interest imposed by section 8-8-10 do not qualify as “oil and gas capital payments,” and the Legislature did not assign these resources to a special fund, it is the opinion of this Office that both the statutory interest penalties and the post-judgment interest are to be deposited into the General Fund.  In contrast, royalty payments, as compensa​tory damages, should be deposited into the Alabama Trust Fund pursuant to sec​tion 219.02 of Article XI of the Constitution of Alabama.
CONCLUSION


Statutory interest penalties awarded in Exxon Mobil Corporation v. Ala​bama Department of Conservation and Natural Resources, pursuant to section 9-17-33(d) and post-judgment interest awarded pursuant to section 8-8-10 of the Code of Alabama, are not considered “oil and gas capital payments” under section 219.02 to the Constitution of Alabama and should be deposited into the General Fund.  Royalty payments awarded to the state should be deposited into the Alabama Trust Fund.  

QUESTION TWO

How should the applicable attorneys’ fees be deducted from the funds awarded to the State of Ala​bama?

FACTS AND ANALYSIS


On February 1, 2000, the State of Alabama entered into an employment contract with Cunningham, Bounds, Yance, Crowder & Brown, L.L.C.  The contract provides, in pertinent part, as follows:

[T]he State agrees to pay to the law firm for its ser​vices, a sum equal to fourteen percent (14%) of all amounts recovered and future economic benefits secured, before payment or reimbursement of any costs or expenses, whether such recovery be made by the State directly, through the law firm or any other persons, and regardless of whether a suit is filed.
Employment contract between the State of Alabama and Cunningham, Bounds, Yance, Crowder & Brown, L.L.C. (Feb. 1, 2000) (on file with the Alabama Department of Finance Budget Office).

This employment agreement obligates the state to pay 14 percent of all amounts recovered, before any costs or expenses are deducted.  The employment agreement does not discuss how the attorneys’ fees should be allocated, and this issue was not addressed in the Exxon case.  The Alabama Department of Finance is responsible for managing, supervising, and controlling all matters pertaining to the fiscal affairs and fiscal procedure of the state.  Ala. Code § 41-4-3 (2000).  It is therefore the opinion of this Office that the Department of Finance is authorized to determine how the attorneys’ fees owed by the state will be apportioned.
CONCLUSION


The Department of Finance has authority to determine how attorneys’ fees owed by the state will be apportioned.

I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Noel S. Barnes of my staff.

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
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