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Honorable Fred Hamic


Geneva County Probate Judge


200 North Commerce Street


Post Office Box 430


Geneva, Alabama  36340





Probate Judges – Conflicts of Interest – Municipalities - Incorporation





A community with a population of less than 300 may not be incorporated pursuant to section 11-41-1 of the Code of Alabama.





The former Town of Eunola may not be reinstated under section 11-41-7, but may be able to incorporate pursuant to sections 11-41-1 through 11-41-6 of the Code of Alabama if the population requirements are satisfied.





Whether the probate judge would need to recuse himself from the proceedings regarding the incorporation of the inhabitants of the former Town of Eunola is a factual question that this Office is unable to answer.  Such questions should be posed to the Judicial Inquiry Commission.


Dear Judge Hamic:





	This opinion of the Attorney General is issued in response to your request.








QUESTION 1





	Can a community with a population of less than 300 be incorporated pursuant to section 11-41-1 of the Code of Alabama?








FACTS, ANALYSIS, AND CONCLUSION





	In your letter of request, you informed this Office that a petition for decree of forfeiture was filed with regard to the Town of Eunola.  Thereafter, on April 9, 2007, a special appointed Probate Judge, William O. Gammill, decreed that grounds for forfeiture existed pursuant to section 11-41-24 of the Code of Alabama.  As a result, Judge Gammill determined that the charter for the Town of Eunola was thereby forfeited, and the municipality was dissolved.  





	On or about April 12, 2007, the defendants in this matter filed a motion to reconsider with Judge Gammill and, in the circuit court of Geneva County, a motion to stay and a notice of appeal were filed.  On April 23, 2007, Judge Gammill denied the defendant’s motion to reconsider.  Then, on August 28, 2007, Judge Quattlebaum, a Geneva County circuit judge, affirmed the order of Judge Gammill.  





	Based on the information that has been given to this Office, the Town of Eunola has been dissolved pursuant to section 11-41-24 of the Code of Alabama.  Your present question contemplates whether an unincorporated community with a population of less than 300 inhabitants may become incorporated.  Pursuant to section 11-41-1 of the Code of Alabama, an unincorporated community with a population of not less than 300 inhabitants may not be incorporated.  See Ala. Code § 11-41-1 (Supp. 2007).








CONCLUSION





	A community with a population of less than 300 may not be incorporated pursuant to section 11-41-1 of the Code of Alabama.








QUESTION 2





	Can the former Town of Eunola become rein�corporated under section 11-41-7 of the Code of Ala�bama?








FACTS AND ANALYSIS





	Section 11-41-7 states the manner in which a corporate organization may be reinstated.  This section states as follows:





	Towns or cities that have permitted their organi�zation to become dormant and inefficient may, by a petition of a majority of the taxpayers of such town or city to the probate judge, have their corporate organi�zation reinstated by an order, entered of record, of the probate judge, who thereupon shall appoint a mayor and councilmen for such town or city, who shall hold their offices until the next regular election thereafter and until their successors are elected and qualified.





Ala. Code § 11-41-7 (1989).





	In your letter of request, you did not inform this Office that the Town of Eunola had permitted their organization to become dormant.  Instead, you informed this Office that the municipality had been dissolved.  More particu�larly, you attached a copy of the order that was issued by Honorable William O. Gammill, Special Appointed Probate Judge.  You also enclosed the order of Judge Quattlebaum, a Geneva County circuit judge, who, on appeal, affirmed the order of Judge Gammill.  Both judges determined that grounds for forfeiture existed and that the charter of the Town of Eunola had been forfeited pursuant to section 11-41-24.  Because the Town of Eunola has been dissolved, any inhabitants that would like the community to be incorporated will have to take such actions as specified in sections 11-41-1 through 11-41-6 of the Code of Alabama and must meet the population requirements for incorporation.








CONCLUSION





	The former Town of Eunola may not be reinstated under section 11-41-7, but may be able to incorporate pursuant to sections 11-41-1 through 11-41-6 of the Code of Alabama if the population requirements are satisfied.








QUESTION 3





	Because I serve as County Commission Chairman of Geneva County, I recused myself from presiding over the dissolution hearing.  Would not the same conflict prevent me from presiding over the reincor�poration hearing?








FACTS AND ANALYSIS





	Your last question raises the issue of whether you will need to recuse yourself from the “reincorporation” hearing.  As discussed earlier, the inhabi�tants of the former Town of Eunola will have to initiate incorporation pro�ceedings.  





	Typically a judge will recuse himself or herself from a case when that person believes there is a potential conflict of interest or that he or she may act in a biased manner.  Black’s Law Dictionary defines the term “recuse” as “[t]o remove as a judge in a particular case because of prejudice or conflict of inter�est.”  Black’s Law Dictionary 1303 (8th ed. 2004).  





	In your letter of request, you did not state any facts that would indicate that you had a particular conflict or bias.  Whether a judge should recuse him�self or herself respecting a matter because of a potential conflict of interest is a complex question that should be posed to the Judicial Inquiry Commission.  








CONCLUSION





	Whether the probate judge would need to recuse himself from the pro�ceedings regarding the incorporation of the inhabitants of the former Town of Eunola is a factual question that this Office is unable to answer.  Such questions should be posed to the Judicial Inquiry Commission.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Monet Gaines of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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