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Honorable Frank W. White


Executive Director


Alabama Historical Commission 


468 South Perry Street 


Montgomery, Alabama 36130-0900





Historical Commission – Sales Tax – State Departments and Agencies – Exemptions 





Alabama Historical Commission gift shop sales are not exempt from Alabama sales tax in accordance with section 40-23-2(1) of the Code of Alabama.  





Dear Mr. White: 





	This opinion of the Attorney General is issued in response to your request.








QUESTION





Whether the Alabama Historical Com�mission (“Commission”) is required to collect and remit sales tax to the state, counties, or municipalities on the gross proceeds of sales of gift shop items.








FACTS AND ANALYSIS





	Section 40-23-4(a)(15) of the Code of Alabama exempts sales of tangible personal property to “agencies of the State of Alabama . . .” from the sales tax levy as found in section 40-23-2 of the Code.  Ala. Code § 40-23-4(a)(15) (2003).  Conversely, section 40-23-2(1) of the Code levies the sales tax against the state or its agencies “engaged or con�tinuing within this state, in the business of selling at retail any tangible personal property whatsoever . . .”  Ala. Code § 40-23-2(1) (Supp. 2007).  As stated in a previous opinion of this Office, sales made to entities such as the USS Alabama Battleship Commission are exempt from tax, while sales made by these entities are not exempt.  See opinion issued to W.N. Tunnell, Jr., Executive Director, USS Alabama Battleship Commission, dated January 28, 2005, A.G. No. 2005-054.





Section 41-9-256 of the Code indicates that the Commission has tax-exempt status in regards to sales tax.  Section 41-9-256 corresponds with section 40-23-4(a)(15), which indicates that state agencies are exempt from payment of sales tax.  Section 41-9-256, however, does not preclude the Commission from the collection of sales taxes to be remitted to the State of Alabama, counties, or municipalities.  Section 40-23-2(1) provides that sales tax is levied “[u]pon every person, firm, or corpora�tion, (including the State of Alabama . . .) engaged or continuing within this state, in the business of selling at retail any tangible personal prop�erty whatsoever . . .”  Ala. Code § 40-23-2(1) (Supp. 2007).





In regards to taxation, “exemptions from taxation, whether statutory or constitutional, are to be strictly construed against the exemption and in favor of the right to tax, and that no person or property is to be exempted unless the intention to exempt such person or property clearly appears in some statute or constitutional provision.”  See Brundidge Milling Co. v. State, 228 So. 2d 475 (Ala. Civ. App. 1969).  Section 41-9-256 only states that the Commission has tax-exempt status in regards to income, admis�sion, amusement, excise, sales, use, and ad valorem taxes.  An entity that has the benefit of a tax exemption only has immunity from the obligation of paying taxes in whole or part.  For a definition of “sales tax” and “tax-exempt,” see Black’s Law Dictionary 1498-99, 1501 (8th ed. 2004).  Thus, the Commission’s sales tax exemption only applies to its payment of sales tax.  The sales tax exemption does not extend to the collection and remit�tance of sales tax to the state, counties, or municipalities on items sold in the Commission’s various gift shops. 





It is well settled that, in construing a statute, courts are under a duty to ascertain and give effect to the legislative intent as expressed by the words of the statute.  Ex parte Kimberly-Clark Corp., 503 So. 2d 304 (Ala. 1987).  In Ex parte Holladay, 466 So. 2d 956, 960 (Ala. 1985), the Supreme Court held that a court called upon to construe a statute has the duty to ascertain and effectuate the legislative intent expressed in the statute, which may be gleaned from the language used, the reason and necessity for the act, and the purpose sought to be accomplished in enacting the statute. See also, McGuire Oil Co. v. Mapco. Inc., 612 So. 2d 417 (Ala. 1992).








CONCLUSION





	Based on the foregoing, the Alabama Historical Commission is required to collect and remit sales tax on the gross proceeds of sales of gift shop items to the state, counties, or municipalities in accordance with section 40-23-2(1) of the Code of Alabama.





	I hope this opinion sufficiently answers your question.  If this Office can be of further assistance, please contact W. William Young, Legal Division, Department of Revenue.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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