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Honorable M. M. Borland, Jr.


Municipal Judge


424  South Oates Street


Suite B


Dothan, Alabama  36301





Municipal Courts – Public Records – Complaints – Open Records Act – Criminal Records – Dale County





The criminal complaint supporting an unexecuted arrest warrant is not subject to disclosure under the Open Records Act.  Once the warrant has been executed, the complaint supporting the same becomes public record.





A custodian of public records may recoup reasonable costs incurred in providing public documents to a citizen including, where necessary, costs for retrieving and preparing the records and the actual cost of copying the records.





Dear Judge Borland:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Is a third party, who is not a defendant, entitled to a copy of a criminal complaint under the public records law?  If so, can we charge that party a fee, and what is the amount of the fee that we can charge?








FACTS AND ANALYSIS





	In your letter of request, you informed this Office that, on many occa�sions, people have requested copies of criminal complaints in criminal cases.  As your letter states, the people requesting the complaints are not the defen�dants or their attorneys, but rather are third parties.





	Section 36-12-40 of the Code of Alabama is known as the “Open Records Law,” and it states that “[e]very citizen has a right to inspect and take a copy of any public writing of this state, except as otherwise expressly provided by stat�ute.”  Ala. Code § 36-12-40 (Supp. 2007).  





	The Code does not define the term “public writing” for the purposes of section 36-12-40.  Instead, section 41-13-1 defines “public record” as follows:





	[A]ll written, typed or printed books, papers, let�ters, documents and maps made or received in pur�suance of law by the public officers of the state, counties, municipalities and other subdivisions of government in the transactions of public business and shall also include any record authorized to be made by any law of this state belonging or pertaining to any court of record or any other public record authorized by law or any paper, pleading, exhibit or other writing filed with, in or by any such court, office or officer.





Ala. Code § 41-13-1 (2000).  The Alabama Supreme Court has defined “public writing,” as used in section 36-12-40 of the Code, as “such a record as is reasonably necessary to record the business and activities required to be done or carried on by a public officer so that the status and condition of such business and activities can be known by our citizens.”  Stone v. Consol. Publ’g Co., 404 So. 2d 678, 681 (Ala.  1981).





	The courts of this state have held as follows:





[A]bsent legislative limitations, it is for the courts to apply a rule of reason in determining what is a public writing for inspection purposes. It is not required of the courts to establish exact boundaries to apply in all cases. The right to inspect public writings in Alabama is a statutory grant which must be determined by the facts and circumstances in each situation. 





Walsh v. Barnes, 541 So.2d 33 (Ala. Civ. App. 1989).





	The Alabama Supreme Court recognized four general exceptions to the Open Records law, which include “[r]ecorded information received by a public officer in confidence, sensitive personnel records, pending criminal investiga�tions, and records the disclosure of which would be detrimental to the best interests of the public are some of the areas which may not be subject to public disclosure under [section] 36-12-41.” Stone, 404 So. 2d at 678 (emphasis added).  Subsection (b) of section 12-21-3.1 also exempts “[l]aw enforcement investigative reports and related investigative material are not public records.  Law enforcement investigative reports, records, field notes, witness statements, and other investigative writings or recordings are privileged communications protected from disclosure.”  Ala. Code § 12-21-3.1 (2006) (emphasis added).





	Consistent with the holding of the Alabama Supreme Court in Stone, this Office has repeatedly held that the disclosure of certain information of a pend�ing investigation is not required if the disclosure of the information will com�promise the investigation.  Opinions to Honorable Tom Wilson, Coroner, DeKalb County, dated December 4, 2006, A.G. No. 2007-015; Honorable Chris Goulart, Chairman, Daleville Water Works and Sewer Board, dated October 27, 1997, A.G. No. 98-00019.





	Rule 2.3 of the Alabama Rules of Criminal Procedure defines a complaint as “a written statement made upon oath before a judge, magistrate, or official authorized by law to issue warrants of arrest, setting forth essential facts con�stituting an offense and alleging that the defendant committed the offense.”  Ala. R. Crim. P. 2.3; see also, Ala. Code § 15-7-1 (1995).  “If the judge is reasonably satisfied that the offense alleged in the complaint has been com�mitted by the accused, he must issue a warrant of arrest.”  Steeley v. City of Gadsden, 533 So. 2d 671, 678 -79 (Ala. Crim. App. 1988); Ala. Code § 15-7-3 (1995).





	This Office has specifically opined that “an unexecuted arrest warrant and supporting affidavits” do not become “matters of public record” until “after the arrest warrant has been executed.”  Opinion to Honorable Samuel H. Monk, II, Circuit Judge, Seventh Judicial Circuit, dated December 7, 1989, A.G. No. 90-00067 (emphasis added).  Because the criminal complaint is a sworn affidavit supporting the grant of an arrest warrant, a criminal complaint supporting an unexecuted arrest warrant is not required to be disclosed under the Open Records Act.  “[S]earch warrants after they have been executed and returned and the supporting affidavits and depositions are then ‘public records’ subject to public disclosure.”  Opinion to Honorable George W. Edgar, Clerk, District Court, dated October 10, 1984, A.G. No. 85-00013.





	With respect to the fees that may be charged to a requesting party, this Office has stated that a custodian of public records may recoup reasonable costs incurred in providing public documents to a citizen including, where necessary, costs for retrieving and preparing the records and the actual cost of copying the records.  Opinion to Honorable Tim Parker, Jr., Member, House of Representa�tives, dated June 12, 1998, A.G. No. 98-00161.








CONCLUSION





	The criminal complaint supporting an unexecuted arrest warrant is not subject to disclosure under the Open Records Act.  Once the warrant has been executed, the complaint supporting the same becomes public record. 	





	A custodian of public records may recoup reasonable costs incurred in providing public documents to a citizen including, where necessary, costs for retrieving and preparing the records and the actual cost of copying the records.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Pete Smyczek of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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