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Honorable Stephanie Sapp


Councilor, City of Clio


Post Office Box 219


Clio, Alabama  36017





Municipalities – Quorum – Votes – Majority Vote – Barbour County





Passage of a resolution of a permanent nature may not occur at the meeting in which the resolution or ordinance is introduced unless there is unanimous consent of those present for the resolution or ordinance to receive immediate consideration.  In municipalities with less than 12,000 inhabitants, an affirmative vote of a majority of the entire governing body, including the mayor, is necessary to pass a resolution of a permanent nature.





Dear Ms. Sapp:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Is a majority of the city council present or a majority of the entire city council necessary to pass a resolution of a permanent nature?








FACTS AND ANALYSIS





	In your letter of request, you informed this Office that, at the April 2, 2007, regular council meeting, there was a quorum present with the mayor and four of the five council members in attendance.  At this meeting, a motion was made to adopt Resolution 2007-R3.  The matter passed with three yeas and two nays.  By resolution, the council elected to have its officers and employees become eligible to participate in the Retirement System of Alabama.  Your particular question contemplates the appropriate method by which this designation may be made.  Specifically, you inquire as to whether a majority of the council present or a majority of the entire council is needed to pass this resolution.





	Resolution 2007-R3 provided for the adoption of the provisions of Act 515 (1945).  This act is codified in section 36-27-6 of the Code of Alabama.  Subsection (a) of that section states, in pertinent part, as follows: 





	(a) The governing board of any county, city, town or public or quasi-public organization of the state or of any political subdivision thereof or the Alabama Extension Service and Agricultural Experiment Station System of Auburn University may, by resolution legally adopted to conform to rules prescribed by the Board of Control, elect to have its officers and employees from whatever sources and in whatever manner paid become eligible to participate in the retirement system; and the Adjutant General of the state, with the approval of the Governor, may, by application properly prepared and submitted in con�formity with rules prescribed by the Board of Control, elect to have those employees of the Alabama National Guard employed pursuant to 32 U.S.C.A., Section 709, and paid from federally appropriated funds, become eligible to participate in this retirement system. The terms "officers" and "employees" as used in this sec�tion shall include those persons appointed or employed by the individual officers and performing their duties in public offices.





Ala. Code § 36-27-6 (2001).





	Although a resolution is the proper manner for a municipal governing body to elect for its employees to participate in the state retirement system, section 11-45-2 of the Code of Alabama states the procedure for the adoption of resolutions and ordinances.  This section states, in pertinent part, as follows:





	(b)  No ordinance or resolution intended to be of permanent operation shall be adopted by the coun�cil at the same meeting at which it is introduced, unless unanimous consent of those present is given for the immediate consideration of such ordinance or resolution, such consent to be shown by a vote taken by yeas and nays, and the names of the members voting shall be entered upon the minutes, and no ordinance or resolution intended to be of permanent operation shall become a law unless on its final passage a majority of the members elected to said council in cities of over 12,000 inhabitants shall vote in its favor.  In all towns and in cities of less than 12,000 population an affirmative vote of a majority of the whole number of members of the council to which the corporation is entitled, including the mayor, shall be required to enact an ordinance or resolution intended to be of a permanent operation.  





Ala. Code § 11-45-2 (Supp. 2007).





	As a general rule of statutory construction, words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used, a court is bound to interpret that language to mean exactly what it says.  Ex parte Cove Properties, Inc., 796 So. 2d 331, 333-34 (Ala. 2000).  Before answering your question, this Office must first determine whether Resolution 2007-R3 was intended to be of a permanent nature.  





	Previously, this Office, citing City of Prichard v. Moulton, 277 Ala. 231, 168 So. 2d 602 (1964), has stated the following regarding resolutions or ordi�nances of a permanent operation:





	Ordinances or resolutions of permanent operation are those which continue in force until repealed.  An example of an ordinance or resolution of permanent operation is one creating city offices, such as a treas�urer, tax collector or clerk.  An example of an ordi�nance or resolution not of permanent operation is one calling for and acceptance of bids and fixing assess�ments for paving of certain streets.  





Opinion to Honorable Frank C. Galloway, Jr., Attorney at Law, dated November 2, 1990, A.G. No. 91-00072 (internal citations omitted).  It is the opinion of this Office that a resolution that modifies the retirement benefits of employees of the municipality is a resolution of a permanent nature.





	Based on the language in section 11-45-2 of the Code of Alabama, although resolutions of a permanent nature may be introduced and immediately considered in instances where there is unanimous consent of the council, resolutions that are presented in towns of less than 12,000 inhabitants must be affirmed by a majority of the whole number of members of the council, includ�ing the mayor.  As such, in towns of less than 12,000, affirmation by the mayor and a quorum of the council present may be insufficient to pass a resolution of a permanent nature.  In the present matter, a majority of the whole number of members of the council, including the mayor, which would be four in this case, did not vote in favor of Resolution 2007-R3.





	It is mandatory that a governing body follow the procedures for the pas�sage of a mandatory action.  Cooper v. Town of Valley Head, 212 Ala. 125, 101 So. 874 (1924).  Your letter does not state whether there was an initial roll call vote for the immediate consideration of Resolution 2007-R3, which must be unanimous, and another vote regarding the resolution.  Ala. Code § 11-45-2 (Supp. 2007); See, also, Alabama League of Municipalities, Selected Readings for the Municipal Official 68-69 (2004).  “If the council failed to obtain unanimous consent from all members present at the meeting a permanent action is introduced, the council may subsequently vote on passage at any subsequent meeting, including a properly called special meeting.”  Id. at 68, citing an opinion issued to Honorable Michael E. Box, City Attorney, City of Chickasaw, dated January 5, 2004, A.G. No. 2004-053.








CONCLUSION





	Passage of a resolution of a permanent nature may not occur at the meet�ing in which the resolution or ordinance is introduced unless there is unanimous consent of those present for the resolution or ordinance to receive immediate consideration.  In municipalities with less than 12,000 inhabitants, an affirma�tive vote of a majority of the entire governing body, including the mayor, is necessary to pass a resolution of a permanent nature.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet Gaines of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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