November 26, 2007


Honorable John C. Calame, Attorney

North Dallas County Water Authority

Post Office Box 345
Selma, Alabama  36702
Water Authorities - Privilege Tax - Gross Receipts Tax – Exemptions - Dallas County
The North Dallas County Water Authority is exempt from the three percent gross receipts tax imposed by the Town of Valley Grande.

Dear Mr. Calame:

This opinion of the Attorney General is issued in response to your request on behalf of the North Dallas County Water Authority. 

QUESTION


Does the prior exemption from license and excise taxation set forth under section 11-88-16 of the Code of Alabama, as amended, exempt the North Dallas County Water Authority from payment of the three percent gross receipts license tax imposed by the Town of Valley Grande under a local ordinance adopted pur​suant to section 11-51-129 of the Code of Alabama?
FACTS, LAW, AND ANALYSIS


In your request for an opinion, you provided the following facts:

The North Dallas County Water Authority (“Authority”) is a public corporation organized and existing under section 11-88-1, et seq., of the Code, which operates a public water system in northern Dallas County.  The Authority's board of directors are appointed and approved by the Dallas County Commission.  The Town of Valley Grande incorporated in 2003 and part of the Authority's water system is located within the limits of the town.


Under section 11-88-16, enacted in 1965, the Authority is generally exempt from taxation in the State of Alabama.  Section 11-88-16, provides, inter alia, that “[n]o license or excise tax may be imposed on any authority in respect of the privilege of engaging in any activities authorized by this chapter.”

On May 1, 2007, the council of the Town of Valley Grande adopted and approved an ordinance, Ordinance #2007-35, adopting specific procedures for the issuance of business licenses, with certain dis​cretionary stipulations, as required by Act 586 of the Alabama State Legislature.  Section 2 of said ordinance provides that “[a]ll businesses providing public ser​vices, i.e. electrical power, water, gas, communication, etc., shall be assessed at 3% (three percent) of gross receipts unless otherwise exempted by state or federal statutes, as provided in section 11-51-129 of the Code of Alabama.  (Emphasis added). ”

The Town of Valley Grande, relying on Ordi​nance 2007-35 and the authority of section 11-51-129, originally enacted in 1923, is now asserting that it has the right to assess and collect a three percent gross receipts license tax from the Authority.  Although the Authority admits that the taxation exemption under section 11-88-16 appears to be limited for state utility gross receipts tax purposes by section 40-21-81 (see Attorney General’s Opinion No. 2003-105 issued to L. Bruce Ables, Counsel, Harvest-Monrovia Water and Fire Protection Authority, Inc., dated March 20, 2003), it contends that such limitation does not allow a municipality to impose a gross receipts license tax against the Authority for the privilege of engaging in its water activities.  The Authority has therefore dis​puted this potential assessment on the basis of the exemption granted under section 11-88-16.  The Authority hereby requests the Attorney General issue his opinion that the Authority is exempt from the gross receipts license tax enacted by the Town of Valley Grande by virtue of the exemption from such taxation granted in section 11-88-16.


Under section 11-88-16, the North Dallas County Water Authority is exempt from all license or excise taxes imposed on it with respect to the privilege of engaging in any of the activities authorized by chapter 88 of title 11, except for the utility gross receipts tax authorized by section 40-21-80, et seq.  Ordinance 2007-35 specifically acknowledges that a water authority could be exempt by state or federal statute from the imposition of the tax authorized by the ordinance and section 11-51-129 of the Code of Alabama.  The exemption provided in section 11-88-16 is a general exemption provision, and it does exempt any authority organized under section 11-88-1, et seq., from the privilege or license tax authorized by section 11-51-129 of the Code and Ordinance 2007-35.
CONCLUSION

Based upon the review of the statutory language cited herein, it is the opinion of this Office that the North Dallas County Water Authority is exempt from the three percent gross receipts license tax imposed by the Town of Valley Grande under Ordinance 2007-35 adopted pursuant to the authority of section 11-51-129.

I hope this opinion sufficiently answers your question.  If this Office can be of further assistance, please contact J. Wade Hope, Legal Division, Alabama Department of Revenue. 

Sincerely,

TROY KING
Attorney General

By:

BRENDA F. SMITH
Chief, Opinions Division
TK/JWH
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