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A former district court clerk’s full pardon from a misdemeanor ethics code violation does not entitle the former district court clerk to the benefits of a supernumerary clerk.





Dear Ms. Dietz:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Pursuant to applicable law, and in the light of Opinion 2007-032, does a former district court clerk’s full pardon from a misdemeanor ethics code violation allow the former district court clerk to hold office as a supernumerary district court clerk?








FACTS AND ANALYSIS





	In your letter of request, you stated the following:





	On January 19, 2000, a district court clerk entered into an agreement with the Office of the Attorney General wherein the district court clerk agreed to plead guilty to a misdemeanor violation of section 36-25-5(e) of the Ethics Code and to resign from her position as district court clerk.





	On February 2, 2000, the district court clerk appeared in open court and pled guilty to the misdemeanor violation of section 36-25-5(e).  As stated in the Court’s Order dated February 2, 2000, the district court clerk agreed to pay a fine and resign her office as the clerk of the district court.





	In November 2004, the former district court clerk filed a declaratory judgment action seeking to have the circuit court determine eligi�bility to hold office as supernumerary district court clerk.  The circuit judge ruled that the for�mer district court clerk was not eligible to hold office as supernumerary district court clerk because of the earlier violation of section 36-25-5(e).





	On October 16, 2006, the former district court clerk received a full pardon from the Alabama Board of Pardons and Paroles, restoring both civil and political rights.  Pursuant to the full pardon, the former district court clerk has asked to hold office as supernumerary district court clerk pursuant to sections 12-17-140 through 12-17-147 of the Code of Alabama.





	Along with your opinion request, you included a copy of, among other things, the plea agreement and its addendum, the case action sum�mary sheet involving the initial matter against the circuit clerk, the order of the circuit court judge, and the certificate of pardon.  





	Although a circuit court judge has rendered a decision in which he determined that the circuit clerk was “ineligible to hold the Office of Supernumerary Clerk,” your present question contemplates whether a cer�tificate of pardon, in addition to restoring rights, entitles the clerk to have the benefits of the office of supernumerary restored as well.  





	In your request, you also referenced a recent opinion issued by this Office to Charlie Dale Jones, Chairman, Fayette County Commission, A.G. No. 2007-032, regarding Sheriff Hubert Norris.  Specifically, Hubert Norris had sought appointment as a supernumerary sheriff after he received a pardon from the Pardons and Paroles Board.  In the matter of Norris v. Humber, 674 So. 2d 77 (Ala. 1995), the Alabama Supreme Court determined that Norris was not entitled to such appointment.  Thereafter, Norris was reelected to the office of Sheriff of Fayette County.  Norris again sought appointment to the position of supernumerary sheriff.  This Office was then asked to render an opinion regarding whether Norris was qualified to hold the position of supernumerary sheriff.  We determined that Hubert Norris was not qualified to hold the office of supernumerary sheriff because, by virtue of a conviction, he forfeited the benefits of his entire incumbency that predated his conviction.  Jones at 1.





	A key distinction between the present matter and the Jones opinion lies in the fact that the district clerk was not removed from her position pursuant to section 36-9-2 of the Code (conviction of a felony while in office).  In the present matter, as a result of a plea agreement, the district clerk agreed to vacate or forfeit her office.  Notwithstanding the plea agreement, the district clerk would have been ineligible to hold or main�tain office because of her malfeasance within that office.  Ala. Code § 36-2-1(a)(3) (2001).





	Your request contemplates both the effect of a pardon by the Pardons and Paroles Board and whether the district clerk’s conviction of a misdemeanor offense rather than a felony offense compels a different out�come from the conclusion reached in the Jones opinion.  The district clerk in this matter was convicted of an ethics violation pursuant to section 36-25-27(a).  The district clerk agreed to enter into a plea agreement on one misdemeanor ethics violation, which was the same offense with which she was originally charged.  Regardless of whether the guilty plea was born out of a plea agreement, “a plea of guilty is more than a confession which admits that the accused did various acts; it is itself a conviction; nothing remains but to give judgment and determine punishment . . .”  Boykin v. Alabama, 395 U.S. 238, 242, 89 S.Ct. 1709, 1711-12 (1969).





	Further, plea agreements are “like contracts and should be inter�preted in accord with the parties’ intent.”  United States v. Williams, 444 F. 3d 1286, 1305 (11th Cir. 2006).  As a condition of the district clerk’s plea agreement, she agreed to vacate or forfeit her office.  The position of supernumerary is both an office and a benefit of office.  State v. Norris, 879 So. 2d 557, 559 (Ala. 2003).  By agreeing to forfeit her office, the district clerk, by necessity, would also have been agreeing to forfeit the benefits of the office.  Accordingly, the government intended to impose against the district clerk the inability to further or subsequently reap the benefits of her office.  To invalidate the agreement may permit the gov�ernment to seek the full measure of the law regarding the initial infrac�tions.  Sheffield v. State, 959 So. 2d 692 (Ala. Crim. App. 2006).





	In Alabama, pardons are a form of post-conviction relief given as a function of the Pardons and Parole Board.  Ala. Code § 15-22-36(a) (Supp. 2006).  Pardons within Alabama are conditional according to the terms of the pardon.  Ex parte Casey, 852 So. 2d 175, 182 (Ala. 2002).  “‘The doctrine has generally been accepted by the courts that a full and unconditional pardon restores to the offender the customary civil rights which ordinarily belong to the citizen,’ . . . and this includes restoration to the ‘pardoned offender his eligibility for state elective office which was forfeited by his conviction.”  Hogan v. Hartwell, 242 Ala. 646, 651, 7 So. 2d 889, 892 (1942) (internal citations omitted).  





	The manner in which courts have regarded the function of a pardon has changed significantly throughout the years within Alabama.  Cur�rently, the Supreme Court of Alabama, in State ex rel. Sokira v. Burr, 580 So. 2d 1340 (Ala. 1991), has reinstated its position in Hogan, which adopted the opinion of United States Supreme Court Justice Field in Ex parte Garland:





A pardon reaches both the punishment prescribed for the offence and the guilt of the offender; and when the pardon is full, it releases the punish�ment and blots out of existence the guilt, so that in the eye of the law the offender is as innocent as if he had never committed the offence.  If granted before conviction, it prevents any of the penalties and disabilities consequent upon con�viction from attaching; if granted after conviction, it removes the penalties and disabilities, and restores him to all his civil rights; it makes him, as it were, a new man, and gives him a new credit and capacity.





	There is only this limitation to its opera�tion: it does not restore offices forfeited, or property or interests vested in others in con�sequence of the conviction and judgment.





71 U.S. 333, 380 (1866).  As such, the courts have determined that a full and unconditional pardon blots out previous indiscretions and makes a person a new person in the sight of the law.  A pardon, however, does not restore someone to an office that has been forfeited.  Id.; see also, Opin�ion to Honorable William L. Nix, Attorney, City of Lanett, dated September 12, 2001, A.G. No. 2001-276.





	As stated earlier, the position of supernumerary “is both an ‘office’ and a benefit of office.”  Norris, 879 So. 2d at 559.  The courts have determined that the loss of the underlying office from which the position of supernumerary originates, pursuant to section 36-9-2 of the Code of Alabama, prevents the restoration of either office as a result of a pardon.  Id.; see, generally, Hendrix v. Hunt, 607 So. 2d 1254 (Ala. 1992); James v. Thompson, 392 So. 2d 1178 (Ala. 1981); Randolph County v. Thompson, 502 So. 2d 357 (Ala. 1987).  Norris forfeited his office by operation of law, while the clerk forfeited her office as a condition of a plea agreement.  The result, however, is the same-a forfeiture of office necessarily includes forfeiture of the benefits of that office.





	The question presented is very fact specific with regard to the dis�trict court clerk.  Specifically, you question whether the introduction of additional information within her case acts to vacate the previous order of a circuit court judge.  An opinion of this Office may not act to supersede the actions of a court of competent jurisdiction.








CONCLUSION





	A former district court clerk’s full pardon from a misdemeanor ethics code violation does not entitle the former district court clerk to the benefits of a supernumerary clerk.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet Gaines of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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