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The five mill special school tax levied and collected by the City of Opp may be taken into account by the Covington County Commission in determining the rate of the tax required to be levied pursuant to Section (a) of Amendment 778 of the Alabama Constitution.





Dear Ms. Moody:





	This opinion of the Attorney General is issued in response to your request on behalf of the Covington County Commission.








QUESTIONS





(1)	Does the five mill tax levied and collected by the City of Opp pursuant to its ordinance constitute an ad valorem property tax that should be taken into account by the Covington County Commission in determining the rate of the tax required to be levied under Section (a) of Amendment 778 of the Alabama Constitution?





		(2)	Or, is the five mill tax levied and collected by the City of Opp, which was enacted in 1978 and which expires on October 1, 2008, an ad valorem prop�erty tax the levy and collection of which is limited as to time as described in Section (b)(5) of Amendment 778 of the Alabama Constitution and, therefore, not taken into account by the Covington County Com�mission in determining the rate of tax required to be levied under Section (a) of Amendment 778 of the Ala�bama Constitution?





(3)	Should the Covington County Commission, at this time, levy and collect, for the benefit of the Opp City school district, additional ad valorem property tax in the amount of three mills so as to result in the levy of at least ten mills of ad valorem property tax as required by Amendment 778 of the Alabama Constitu�tion?








FACTS AND ANALYSIS





Act 2005-215 was approved by a majority of the qualified electors of Ala�bama on November 7, 2006.  Act 2005-215, now Amendment 778 of the Alabama Constitution, authorized the levy and collection of the difference between ten mills of ad valorem (property) tax and the amount of ad valorem tax currently being levied and collected in each school system throughout the state.  In other words, Amendment 778 guarantees that each school system in Alabama receives at least 10 mills of ad valorem tax funding.





Amendment 778 reads, in pertinent part, as follows:





(a)  There is hereby authorized and there shall be levied and collected for general public school purposes, for the ad valorem tax year commencing October 1, 2006, and for each ad valorem tax year thereafter, in each school district of the state, in addition to all other taxes, a special ad valorem school property tax at a rate equal to the difference between ten dollars on each one thousand dollars of taxable property in such district and the sum of the rates per thousand of all the ad valorem property taxes described in Section (b) hereof otherwise levied and collected for general public school purposes in such school district and required or permitted by the terms of this amendment to be taken into account for purposes of determining the rate of said tax.  The County Commission or other like gov�erning body of each county in the State is hereby directed to compute and determine annually the rate or rates of, and to levy and collect in and for the benefit of each school district within such county, the additional ad valorem property tax authorized hereby, in compliance with the provisions of this amendment.  The proceeds from said tax shall not, any provisions of any law or of this constitution to the contrary not�withstanding, be subject to any fees, charges or com�missions for assessment or collection by any person whatever, it being the intent hereof that the full amounts of the proceeds of said tax collected shall be used for general public school purposes.





(b)	The following described ad valorem prop�erty taxes, to the extent the use of the proceeds thereof is not lawfully restricted, earmarked or otherwise des�ignated for a purpose or purposes more particular than general public school purposes, now or hereafter levied and collected in each school district of the State, shall be taken into account annually in determining the rate of the tax required to be levied each year pursuant to the provisions of Section (a) of this amendment:





. . . . 





	(5) any ad valorem property taxes otherwise lev�ied by and collected in any municipality of the state for public school purposes the proceeds of which are paid or required to be used for the benefit of the school system of such municipality, and that are designated by the taxing authority levying the tax as creditable for purposes of Section (a) of this amendment, provided that any such tax once so designated may not thereafter be designated for other than general school purposes and shall be recorded as a school tax that may be levied and collected without limit as to time.





Ala. Const. art. XIV, § 269.08 (amend. 778).





	In 1978, the qualified electors of the City of Opp, a municipality located in Covington County, authorized the City of Opp to levy and collect a special annual ad valorem tax for Opp City School purposes.  The tax is five mills.  According to the ordinance for the City of Opp, the special annual ad valorem tax was to be assessed beginning on October 1, 1979, and continuing and including the tax year beginning October 1, 2008.  Said tax is being levied and collected by the City of Opp to date.  The tax has not been extended beyond October 1, 2008, and is set to expire on said date with final collection on October 1, 2009.  





	The Covington County Commission currently levies annual taxes pertain�ing to the Opp City School System as follows:





	Special School Tax.……………………………….1 mill


		[Ala. Const. § 269 (amend. 111)]





	Special School Tax………………………………..3 mills


		[Ala. Const. amend. 3, Sect. 1]





	Special School Tax-Opp, District 33……………3 mills�


		[Ala. Const. amend. 3, Sect. 2]





	Also, the City of Opp currently levies the special five mill school tax described above [Ala. Const. amend. 17].





	In short, if the special five mill school tax enacted by the City of Opp can be taken into account under Section (b)(5) of Amendment 778, then the school system for the City of Opp is not due any additional mills until the October 1, 2009, tax levy and October 1, 2010, tax collection dates.  Your central question is whether this five mill tax can be included in the necessary ten mill minimum.  This Office answers your question in the affirmative.


	The overriding intent of Act 2005-215, and now Amendment 778 of the Alabama Constitution, is that each school district within Alabama will receive a minimum amount of ad valorem property tax funding.  It is anticipated in the wording within Section (a) of the act that the “governing body of each county in the State is hereby directed to compute and determine annually the rate or rates of, and to levy and collect in and for the benefit of each school district within such county, the additional ad valorem property tax authorized hereby, in com�pliance with the provisions of this amendment.”  Ala. Const. art. XIV, § 269.08 (amend. 778) (emphasis added).  Obviously, it is anticipated that spe�cial tax levies will be enacted and expire from time to time.  The amendment requires the county commission or like governing body in each county to deter�mine that the minimum ad valorem property tax mills is levied and collected.


	Subsection (5) of Section (b) states that, once a designation is made, that an ad valorem property tax is to be used for general school purposes and recorded as such, then that designation cannot be limited as to time.  This Office assumes that designation is made for so long as the tax is in effect.


	According to your request, at present the school system for the City of Opp, with the five mill special ad valorem tax, receives twelve mills of ad valorem property tax funding.  This meets the requirement of Amendment 778.  Once, however, the special five mill ad valorem property tax expires in 2009, it will be incumbent upon the county commission or other governing body in Covington County to levy and collect any additional property taxes to return the funding to the required ten mill level.








CONCLUSION


	The five mill tax levied and collected by the City of Opp pursuant to its ordinance constitutes an ad valorem property tax that should be taken into account by the Covington County Commission in determining the rate of the tax required to be levied under Section (a) of Amendment 778 of the Alabama Con�stitution.  No additional funding is required at this time.  Once, however, the five mill tax levy and collection has expired, the Covington County Commission or other governing body must levy and collect any additional ad valorem prop�erty taxes required so as to ensure a full ten mills of funding.


	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact W. Keith Maddox, Legal Division, Department of Revenue.





						Sincerely,


						


						TROY KING


						Attorney General


						By:











						Brenda F. Smith


						Chief, Opinions Division
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� According to your request, the authority under which these taxes are collect are contained within the brackets [ ].
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