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Honorable Walter A. Bell


Commissioner, Department of Insurance


Post Office Box 303351


Montgomery, Alabama 36130-3351





Insurance Department – Insurance Companies – Premium Taxes





Section 27-31B-16(c) of the Code of Alabama does not require a captive insurance company to pay a minimum annual tax if the insurer neither collected nor contracted for any premiums during the prior year.





Dear Mr. Bell:





	This opinion of the Attorney General is issued in response to your request.  








QUESTION





Does section 27-31B-16(c) of the Code of Ala�bama require a captive insurance company to pay a minimum annual tax, even if the insurer neither col�lected nor contracted for any premiums during the prior year?








FACTS, LAW, AND ANALYSIS





	Section 27-31B-16 of the Code, entitled “Tax on premiums collected,” pertains to the amount of taxes imposed upon a captive insurance company for premiums collected or contracted for on policies or contracts of insurance writ�ten by the captive insurance company during the prior year ending December 31.  Ala. Code § 27-31B-16 (Supp. 2006).  Subsections (a) and (b) of section 27-31B-16 set forth the tax rates to be imposed in terms of percentages of direct premiums collected or contracted for, as well as assumed reinsurance premiums, subject to credits or deductions as stated in the statute.  Subsection (c) of sec�tion 27-31B-16 states that, “[i]f the aggregate taxes to be paid by a captive insurance company calculated under subsections (a) and (b) amount to less than five thousand dollars ($5,000) in any year, the captive insurance company shall pay a tax of five thousand dollars ($5,000) for that year.”  Ala. Code § 27-31B-16(c) (Supp. 2006).





	On December 16, 2006, the Alabama Department of Insurance granted a certificate of authority to a captive insurance company.  The company is a small captive insurer that provides excess coverage to its sponsoring trade associa�tion’s self-insured workers compensation fund and its self-insured health plan.  The company’s application and actuarial feasibility study were presented to the Insurance Department indicating its intent to obtain authority to write coverage beginning January 1, 2007.  The company neither contracted for nor collected any premiums during the 16 days it held a certificate of authority in 2006.  More specifically, the insurer bound no coverage, did not enter into or sign any insur�ance contracts, issued no insurance policies, and received no monies during 2006.





	The Alabama Captive Insurers Act has only been effective since April 17, 2006.  No judicial decisions or prior opinions of the Attorney General’s Office have interpreted section 27-31B-16.  The question has arisen whether subsection (c) of section 27-31B-16 of the Code requires a captive insurance company to pay a tax of $5000, even if it neither contracted for nor collected any premiums the prior year.  





	The statute in question is not ambiguous.  Regarding the applicability of a minimum tax, subsection (c) states, “[i]f the . . . taxes to be paid by a captive insurance company . . .” Ala. Code § 27-31B-16(c) (Supp. 2006) (emphasis added).  In the fact situation described herein, no taxes are to be paid by the captive insurance company under subsections (a) and (b).  Therefore, based upon the language used in subsection (c), if a captive insurer is not obligated to pay any taxes under subsections (a) or (b), the minimum tax set forth in sub�section (c) is inapplicable.








CONCLUSION





	Section 27-31B-16(c) does not require a captive insurance company to pay a minimum annual tax of $5000 if the insurer neither contracted for nor col�lected any premiums during the prior year.





	I hope this opinion answers your question.  If this office can be of further assistance, please contact me.





						Sincerely,





						TROY KING


						Attorney General 


						By:








						


						BRENDA F. SMITH


						Chief, Opinions Division
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