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If no agricultural producers in the area are being served by the market at the time the market is deeded back to the Crenshaw County Economic and Industrial Development Board (“CCEIDB”), the Farmers Market Authority may, in its discretion, deed the market back to the CCEIDB without the requirement that the market continue to be operated for the benefit of agricultural producers in the area then being served by the market.





Dear Mr. Wambles:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Can the Farmers Market Authority (“FMA”) deed the property at issue to the Crenshaw County Economic and Industrial Development Board without the require�ment that the facility continue to be used for agricul�tural producers it is now serving?








FACTS AND ANALYSIS





	Your request for an opinion recites the following facts:





	In November 1999, the FMA constructed a 27,000 square foot warehouse in Crenshaw County for the purpose of supporting agricultural producers and the efforts of the . . . CCEIDB to sustain their agricul�tural and economic base.  The FMA leased the facility to the CCEIDB, which later requested and was given permission from FMA to sublease the facility to AgMart, Inc., for daily operation and management of the warehouse.  





	Since that time, AgMart has experienced signifi�cant operating difficulties with its cotton marketing facility in Crenshaw County due largely to the dimin�ished cotton acreage and number of current cotton producers.  Drought conditions have drastically affected cotton production in this region for six of the last eight years.  Because of low market prices, coupled with poor production for the other two years, farmers in the Crenshaw County area have abandoned cotton pro�duction.  





	These conditions are beyond the scope or control of AgMart and have put the CCEIDB in an untenable situation of trying to uphold the lease agreement between themselves and the FMA relative to AgMart’s continued ability to pay the annual sublease payment.  Cotton production has declined as evidenced by the two enclosures.  





	In March of this year, the CCEIDB paid to the FMA the full balance of their lease/sale agreement for said property.  Per the enclosed letter, the CCEIDB requests that the FMA release the facility to them according to the terms of the lease/sale agreement without the requirement that it continue to be used by farmers currently being served, as this need does not appear to exist.





	The Alabama Farmers’ Market Authority was established, in part, “to pro�vide marketing facilities where farm products . . . may be processed, graded, packaged, displayed, or exhibited in order to encourage the buying and selling of the commodities, and to encourage the public interest, thus promoting good will between the rural and urban sectors of the State of Alabama.”  Ala. Code § 2-5-1(a) (Supp. 2006). To fulfill this mission, the FMA is authorized to pur�chase and lease property and to “convey all its rights, title, and interest in any market which it has established . . . upon terms and conditions as it deems expe�dient.” Ala. Code § 2-5-1(b) (Supp. 2006).  Before conveying those rights, however, the FMA must have “received payment in full of an amount sufficient to reimburse it for the expenses incurred in acquiring the land, erecting and buildings thereon, and installing any facilities.”  Id.  The law also provides that “[n]o deed of conveyance shall be executed until the grantee agrees to continue to operate the market for the benefit of agricultural producers in the area then being served by the market, as long as this need continues to exist.”  Id.





	The FMA law also provides a mechanism for dealing with failed markets.  Specifically, “[i]n the event a market is no longer needed to serve the agricul�tural community as stipulated by the Farmers’ Market Authority, the authority, as a means to recoup to the extent possible all moneys expended by the authority in establishing the market, shall obtain a certified appraisal of the market, advertise for four weeks that the market will be sold at public auction or sealed bid on a certain date, and sell the market at public auction or sealed bid with the authority reserving the right to accept or reject any or all bids, and no sale shall be executed without the approval of the Governor.”  Ala. Code § 2-5-1(c) (Supp. 2006).  





	The FMA makes factual determinations, not the Attorney General’s Office.  If the FMA concludes that the CCEIDB facility is a failed market, because the FMA has been reimbursed all of the moneys expended to establish the market and the CCEIDB has not defaulted on its contractual obligations to the FMA, section 2-5-1(c) of the Code of Alabama does not apply to this situa�tion, and the FMA is obligated to deed the property back to the CCEIDB.  The remaining question is whether that deed must include a requirement that the market continue to be operated “for the benefit of agricultural producers in the area then being served by the market, as long as this need continues to exist.”  Ala. Code § 2-5-1(b) (Supp. 2006).  If, at the time the property is to be deeded back to CCEIDB, there are no agricultural producers in the area who are being benefited by the market (i.e., any producers who are actually using the market), then the FMA could, in its discretion, determine that such a need no longer exists.  If the FMA so finds, the FMA may deed the market back to CCEIDB without the requirement that it continue to be operated for the benefit of agri�cultural producers in the area then being served by the market.  








CONCLUSION





	If no agricultural producers in the area are being served by the market at the time the market is deeded back to the CCEIDB, the FMA may, in its dis�cretion, deed the market back to the CCEIDB without the requirement that the market continue to be operated for the benefit of agricultural producers in the area then being served by the market.  





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Alice Maples of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division





TK/AM


277492/109109


Honorable 


Page � PAGE �2�


























August 15, 2007





Honorable Don Wambles


Page � PAGE �4�











