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Honorable Dan Williams


Mayor, City of Athens


Post Office Box 1089


Athens, Alabama  35612





Municipalities – Public Nuisance – Assessments – Ad Valorem Taxes – Limestone County





A municipality can require the local revenue commissioner to add the costs of demolition of an unsafe structure to the assessment and collection of ad valorem taxes and remit what he or she collects to the city if the city elects to collect the costs of demolition in the manner prescribed by section 11-40-30, et seq., of the Code of Alabama. 





Dear Mayor Williams:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Athens.








QUESTION





	Can a municipality require a revenue com�missioner to add the assessment and collection of ad valorem taxes and remit what he or she collects to the municipality if a municipality elects to collect the costs of demolition in the manner pursuant to sections 11-40-30 through 11-40-36 of the Code of Alabama?








FACTS AND ANALYSIS





	The following facts are presented in your letter of request:





	The City of Athens (“City”) is an Alabama incor�porated municipality, located in Limestone County. From time to time, the City identifies structures within the City that are unsafe to the extent that they are pub�lic nuisances. Pursuant to sections 11-40-30 through 11-40-36 of the Code of Alabama, the City has ordered the demolition of such structures after proper notifica�tion has been provided and proper procedures have been followed.





	Furthermore, pursuant to the Code of Alabama, the City has elected to have the Revenue Commissioner of Limestone County (“Revenue Commissioner”) col�lect the assessment of the costs of demolition by adding the assessment to the tax bill and remitting the amount collected to the City. See Ala. Code § 11-40-33 to 11-40-35 (Supp. 2006). The City has found that this is the best and most efficient way to collect the costs of the demolition of the unsafe structures that it has found to be public nuisances.





	Recently, the Revenue Commissioner’s Office notified the City that the Revenue Commissioner will no longer add the assessment of the costs of demolition to the assessment and collection of ad valorem taxes. The Revenue Commissioner contends that sections 11-53B-1 through 11-53B-16 of the Code of Alabama, which also addresses the demolition of unsafe struc�tures by providing an additional process for the demo�lition of unsafe structures and collection of costs, does not require the Revenue Commissioner to do so, and therefore, relieves him of that duty.





	The City asserts that it is rightfully exercising its statutory authority and performing its duty when it elects to have the assessments comprising the costs of the demolition of unsafe structures added to the tax bill and collected by the Revenue Commissioner.  See Ala. Code § 11-40-33 to 11-40-35 (Supp. 2006).





	The demolition of unsafe buildings and structures by a municipality is authorized pursuant to section 11-40-30, et seq., of the Code of Alabama.  Sec�tion 11-40-30 states as follows:





Any incorporated municipality of the state may, after notice as provided herein, move or demolish buildings and structures, or parts of buildings and structures, party walls, and foundations when found by the governing body of the municipality to be unsafe to the extent of being a public nuisance from any cause.





Ala. Code § 11-40-30 (Supp. 2006).  





	The costs of such demolition are assessed against the property pursuant to section 11-40-33, which states as follows:  





Upon demolition of the building or structure, the appropriate municipal official shall make a report to the governing body of the cost thereof, and the gov�erning body shall adopt a resolution fixing the costs which it finds were reasonably incurred in the demoli�tion and assessing the costs against the property. . . .  The fixing of the costs by the governing body shall constitute a special assessment against the lot or lots, parcel or parcels of land upon which the building or structure was located, and thus made and confirmed shall constitute a lien on the property for the amount of the assessment. The lien shall be superior to all other liens on the property except liens for taxes, and shall continue in force until paid. A certified copy of the resolution shall also be filed in the office of the judge of probate of the county in which the municipality is situated. Upon filing, the tax collector or revenue commissioner of the county shall add the amount of the lien to the ad valorem tax bill on the property and shall collect the amount as if it were a tax and remit the amount to the municipality.





Ala. Code § 11-40-33 (Supp. 2006) (emphasis added).





	Collection of the debt is governed by section 11-40-35, which states as follows:





Upon the property owner's failure to pay the assessment the officer designated by the municipality to collect the assessments shall proceed to collect the assessment as provided in Sections 11-48-49 to 11-48-60, inclusive. The municipality may, in the latter notice, elect to have the tax collector or revenue commissioner collect the assessment by adding the assessment to the tax bill. Upon the election, the tax collector or revenue com�missioner shall collect the assessment using all meth�ods available for collecting ad valorem taxes.





Ala. Code § 11-40-35 (Supp 2006) (emphasis added).  This section allows a municipality to choose to have the revenue commissioner collect the assessment using the methods available for collecting ad valorem taxes.  To better facilitate this process, a municipality should promptly file a copy of the resolution with the proper taxing official.  





	Sections 11-53B-1 through 11-53B-16 of the Code set out an additional method for the demolition of unsafe buildings and the collection of demolition costs.  Opinion to Honorable Joseph W. Cade, Northport City Attorney, dated June 22, 2004, A.G. No. 2004-162.  The express intent of the Legislature in enacting chapter 53B was “to authorize a municipality of the state to proceed with the demolition or repair of a structure based on its own findings, and to set out a method for collecting the assessment liens so imposed.” Ala. Code § 11-53B-1(2) (Supp. 2006).  The method set forth in chapter 53B does not require the Revenue Commissioner to add the costs of demolition of an unsafe structure to the assessment and collection of ad valorem taxes.  The Legislature, however, did not say that this was the only method that a municipality could utilize and did not expressly repeal the method available in section 11-40-36.  In fact, the Legislature stated that “[t]his article is cumulative in nature and is in addition to any power and authority which any municipality may have under any other law.” Ala. Code § 11-40-36 (Supp. 2006).  The Legislature, therefore, con�templated that there could be other means by which a municipality could assess and collect demolition costs.





	In the City of Birmingham v. Southern Express Co., the Alabama Supreme Court stated that “[r]epeal by implication is not favored.  It is only when two laws are so repugnant to or in conflict with each other that it must be presumed that the Legislature intended the latter should repeal the former.  This is never the case if there be a reasonable field of operation, by a just construction, for both; for then they will both be given effect.”  164 Ala. 529, 538, 51 So. 159, 162 (1909); Anniston Urologic Assocs., P.C. v. Kline, 689 So. 2d 54, 59 (Ala. 1997); Hurley v. Marshall County Comm’n, 614 So. 2d 427, 430 (Ala. 1993); Merrell v. City of Huntsville, 460 So. 2d 1248, 1251 (Ala. 1984); Ex parte Jones, 212 Ala. 259, 261, 102 So. 234, 235 (1924).





	Applying this rule of statutory construction, it is apparent that the Legis�lature neither expressly nor impliedly repealed sections 11-40-30 through 11-40-36 of the Code when it enacted sections 11-53B-1 through 11-53B-16 because the powers set forth in section 11-40-36, et seq., are cumulative in nature and are in addition to the powers provided in section 11-53B-1, et seq.  It is, there�fore, the opinion of this Office that the City of Athens can require the Revenue Commissioner to add the costs of demolition of an unsafe structure to the assessment and collection of ad valorem taxes and remit what he collects to the City if the City elects to collect the costs of demolition in the manner prescribed by section 11-40-30, et seq., of the Code of Alabama.  








CONCLUSION





	A municipality can require the local revenue commissioner to add the costs of demolition of an unsafe structure to the assessment and collection of ad valorem taxes and remit what he or she collects to the city if the city elects to collect the costs of demolition in the manner prescribed by section 11-40-30, et seq., of the Code of Alabama.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Noel S. Barnes of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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