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Honorable Larry Means


Member, Alabama State Senate


1106 Sixth Street


Attala, Alabama  35954





Fair Campaign Practices Act — Election Contests – Contributions – Etowah County





Pursuant to section 17-5-7(b)(4) [formerly section 17-22A-7(b)(4)] of the Code of Alabama, a candidate, public official, or principal campaign committee may solicit and accept contributions to pay all expenses associated with an election challenge, even though more than 120 days have expired since the candidate’s name appeared on the ballot, and even while the Alabama Legislature is in session.





Dear Senator Means:





This opinion of the Attorney General is issued in response to your request.








QUESTIONS





Under section 17-22A-7(b)(4) of the Code of Alabama, recodified as section 17-5-7(b)(4), may a State Senator raise funds to pay expenses associated with ongoing litigation involving his election, even though more than 120 days have expired since he appeared on the ballot as a candidate in the Novem�ber 7, 2006, general election?





Under section 17-22A-7(b)(4) of the Code, recodified as section 17-5-7(b)(4), may a State Senator raise funds to pay expenses associated with ongoing litigation involving his election when the Alabama Legislature is in session?








FACTS AND ANALYSIS





There has been litigation concerning a challenge to your eligibility to serve as a State Senator.  The litigation, which is ongoing, arises out of the November 7, 2006, general election and concerns an alleged violation of the Fair Campaign Practices Act.  





Your questions call for an interpretation of section 17-22A-7(b)(4) of the Code of Alabama.  As a preliminary matter, section 17-22A-7(b) was recodified as section 17-5-7(b) when that statute was renumbered and recast by Act 2006-570.  2006 Ala. Acts No. 2006-570, 1331.  Certain changes made to title 17 in Act 2006-570 are subject to preclearance under Section 5 of the Voting Rights Act and cannot be enforced until precleared by the United States Justice Depart�ment or the United States District Court for the District of Columbia.  42 U.S.C. § 1973c (2003), amended by Pub.L. No. 109-246, § 5, July 27, 2006, 120 Stat. 580.  Act 2006-570 has not yet been precleared.  No changes, however, within the purview of Section 5 have been made with respect to section 17-5-7(b); thus, section 17-5-7(b) is now effective.  





Section 17-5-7(b) of the Code, authorizing the solicitation of campaign contributions by candidates, public officials, and principal campaign commit�tees, provides, in pertinent part, as follows:





(b) Notwithstanding any other provision of law, including, but not limited to, Section 13A-10-61, a candidate, public official, or principal campaign com�mittee may only accept, solicit, or receive contribu�tions:





(1) To influence the outcome of an election.





(2) For a period of 12 months before an election in which the person intends to be a candidate.  Pro�vided, however, candidates for state office and their principal campaign committees may not accept, solicit, or receive contributions during the period when the Legislature is convened in session.  For purposes of this section, the Legislature is convened in session at any time from the opening day of the special or regular session and continued through the day of adjournment sine die for that session.  However, this subdivision shall not apply within 120 days of any primary, runoff, or general election, and shall not apply to the can�didates or their principal campaign committees partici�pating in any special election as called by the Governor.  This subdivision shall not apply to a loan from a candidate to his or her own principal campaign committee.





(3) For a period of 120 days after the election in which the person was a candidate, but only to the extent of any campaign debt of the candidate or prin�cipal campaign committee of the candidate as indicated on the campaign disclosure form or to the extent of reaching the threshold that is required for qualification as a candidate for the office which he or she currently holds, or both.





(4) For the purpose of paying all expenses asso�ciated with an election challenge including, but not limited to, quo warranto challenges.





Ala. Code § 17-5-7(b) (2006).





	Subsection (b)(4) of section 17-5-7 authorizes a public official, a can�didate, or a principal campaign committee to accept, solicit, or receive con�tributions for the purpose of paying the expenses associated with election challenges, “including, but not limited to, quo warranto challenges.” Ala. Code § 17-5-7(b)(4) (2006).  A legal challenge to the eligibility of an State Senator to serve, based on allegations of a violation of the Fair Campaign Practices Act, would constitute an election challenge under section 17-5-7(b)(4) of the Code.  





	Your first question relates to whether a senator may raise funds to pay for an election challenge, even though more than 120 days have expired since his name appeared on the ballot.  This question was clearly addressed in an opinion issued by this Office to Honorable Lawrence McAdory, Member, House of Rep�resentatives, dated November 17, 1998, A.G. No. 99-00043, which states as follows:





This section [(b)(4)] authorizes a candidate, public official, or principal campaign committee to solicit and accept contributions for the purpose of paying all expenses associated with an election chal�lenge. The 120-day limitation found in subsection (b)(3), applicable to campaign debt, is not applicable to subsection (b)(4).  A candidate, public official, or prin�cipal campaign committee may, therefore, solicit and accept contributions to pay all expenses associated with an election contest, without regard to the 120-day limitation after an election, applicable to campaign debt.





Id.  As McAdory states, the 120-day solicitation limitation found in subsection (b)(3) does not apply to the solicitation of funds for the purpose of paying the costs associated with an election challenge pursuant to subsection (b)(4).  Id.  Therefore, pursuant to section 17-5-7(b)(4), a State Senator may raise funds to pay the expenses associated with ongoing litigation challenging his election, even though more than 120 days have expired since his name appeared on the ballot.  The 120-day limitation found in subsection (b)(3) of section 17-5-7 of the Code does not impose any limit on subsection (b)(4).





Your second question asks whether funds may be raised to pay litigation expenses associated with the election challenge while the Alabama Legislature is in session.  This question arises from the language found in subsection (b)(2) of section 17-5-7, which provides, in part, that “candidates for state office and their principal campaign committees may not accept, solicit, or receive con�tributions during the period when the Legislature is convened in session.”  Ala. Code § 17-5-7(b)(2) (2006). 





The fundamental rule of construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ex parte Ala. Dep’t of Mental Health & Mental Retardation, 840 So. 2d 863, 867 (Ala. 2002); Gholston v. State, 620 So. 2d 719, 721 (Ala. 1993).  Section 17-5-7(b) sets forth different reasons for allowing a candidate, public official, or principal campaign com�mittee to solicit and accept contributions.  Soliciting and accepting contribu�tions for the purpose of paying the expenses of an election challenge, found in subsection (b)(4), is a separate and distinct reason from accepting contributions for the purpose of influencing the outcome of an election as a candidate in the election (found in subsections (b)(1) and (b)(2)) or for accepting contributions to pay off campaign debt (found in subsection (b)(3)).





The restriction on soliciting and accepting campaign funds during a leg�islative session is found only in subsection (b)(2).  The structure of subsection (b)(2) indicates the Legislature’s intent that the restriction applies only to sub�section (b)(2).  The first sentence of subsection (b)(2) allows a candidate to raise campaign funds for a period of only 12 months before an election in which the person intends to be a candidate.  This 12-month limitation on raising funds before the election does not apply to the raising of funds to pay for an election challenge as authorized in subsection(b)(4).  The second sentence of subsection (b)(2) further restricts the 12-month limitation and states, “[p]rovided, however, candidates for state office and their principal campaign committees may not accept, solicit, or receive contributions during the period when the Legislature is convened in session.”  Ala. Code § 17-5-7(b)(2) (2006) (emphasis added).  The inclusion of the limitation in only this subsection is evidence that it applies only to this subsection, i.e., raising funds for 12 months before an election.  The use of “[p]rovided, however” at the beginning of the second sentence of sub�section (b)(2) demonstrates that the second sentence is a limitation only on the first sentence of subsection (b)(2), which allows a candidate to raise campaign funds for a period of only 12 months before an election in which the person intends to be a candidate and not a general prohibition to be applied to all of subsection (b). 





In addition, as stated in McAdory, the restrictions found in subsection (b)(3) regarding the solicitation and reception of contributions to pay campaign debt do not apply to subsection (b)(4). McAdory at 2.  Similarly, the restriction found in subsection (b)(2), which is applicable to fundraising before the date of an election by a person who intends to be a candidate in the election, does not apply to subsection (b)(4), which relates to raising funds to pay for a election challenge.  Therefore, it is the opinion of this Office that the prohibition against soliciting contributions while the Alabama Legislature is convened in session, found in subsection (b)(2), is inapplicable to the solicitation of contributions for the purpose of paying for election challenges found in subsection (b)(4).  A candidate, public official, or principal campaign committee may, therefore, solicit and accept contributions to pay all expenses associated with an election challenge without regard to whether the Alabama Legislature is in session.








CONCLUSION





	Pursuant to section 17-5-7(b)(4) [formerly section 17-22A-7(b)(4)] of the Code of Alabama, a candidate, public official, or principal campaign committee may solicit and accept contributions to pay all expenses associated with an election challenge, even though more than 120 days have expired since the can�didate’s name appeared on the ballot.  The candidate, public official, or prin�cipal campaign committee may also raise funds under section 17-5-7(b)(4) of the Code to pay the expenses associated with an election challenge while the Ala�bama Legislature is in session.








I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Peter Smyczek of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division


TK/PS


302139/106781























August 7, 2007





Honorable Larry Means
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