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Honorable Carol R. Norris 


Mobile County License Commissioner


Post Office Drawer 161009


Mobile, Alabama 36616





Sales Tax – Exemptions – Annexation – License Commissioners





The exemption set forth in section 11-42-57 of the Code of Alabama is limited to municipal ad valorem taxes and does not extend to municipal sales and use taxes.





Dear Commissioner Norris:





This opinion of the Attorney General is issued in response to your request.








QUESTION





	Does section 11-42-57 of the Code of Ala�bama authorize an exemption from ad valorem taxes only, or does it also exempt municipal sales and use taxes upon transactions closed within an area annexed by the method set out in section 11-42-40, et seq., of the Code of Alabama?








FACTS AND ANALYSIS





You have requested an opinion from this Office concerning the applicability of the exemption under section 11-42-57 to sales and use tax within an area not yet annexed into the City of Mobile.  Specifically, your request states that “the City of Mobile may annex certain property which is presently in its police jurisdiction.  This property will include car dealer�ships as well as the residences of individuals who may make casual sales of their cars, trucks or boats.”  You also note that the territory is within the police jurisdiction of the city, and the city currently levies a sales and use tax on transactions in the area equal to one half of the municipal rate as allowed under state law.  See Ala. Code § 11-51-206 (1994).  You ask whether the exemption applies only to municipal ad valorem taxes on real and personal property.





Article 3 of chapter 42 of title 11 sets out a method whereby munici�palities with 25,000 or more inhabitants may annex territory by resolution and provides for an exemption from certain municipal taxes for a fixed period of time.  Section 11-42-57 states as follows:





All territory brought within the corporate limits of a city under the provisions of this article and all property having a situs within such terri�tory shall be exempt from city taxation or the payment of taxes to the city for the period of not less than 10 nor more than 15 years from the time when such territory is brought within the cor�porate limits of the city, which period of exemp�tion shall be fixed in the resolution passed by the council or governing body of the city authorized under the provisions of section 11-42-41, except as provided in sections 11-42-58 and 11-42-59. 





Ala. Code § 11-42-57 (1989).  





Taxation is the rule, and an exemption is the exception. AU Hotel, Ltd. v. Eagerton, 689 So. 2d 859, 861 (Ala. Civ. App. 1996). 





The universal rule of construction is that exemptions from taxation, whether statutory or constitutional, are to be strictly construed, against the exemption and in favor of the right to tax, and that no person or property is to be exempted unless the intention to exempt such person or property clearly appears in some statute or con�stitutional provision. 





State v. Bridges, 246 Ala. 486, 489, 21 So. 2d 316, 317 (1945).





	Section 11-42-57 exempts both “territory” and “property having a situs within such territory” from city taxation.  The “territory” brought within the corporate limits refers to the real property subject to annexation.  The “property having a situs within such territory” refers to all personal property subject to ad valorem taxation located with the territory.





	“Situs” is a term of art in property taxation law referring to the place at which personal property is assessable for taxes.  The “situs” of personal property determines which state, county, and city can assess and collect taxes against it.  Tenn. Coal, Iron & R. Co. v. State, 239 Ala. 19, 193 So. 143 (1939).  Every taxpayer who owns personal property in Alabama must send the county tax assessor a list of property (Ala. Code § 40-7-7 (2003)) that ends with the oath that the list includes all property “the situs of which for taxation . . . is in this county . . .”  Ala. Code § 40-7-8 (2003).  





	This Office has previously interpreted section 11-42-57 to grant an exemption for property taxes only.  Opinion to Honorable W. Cameron Parsons, Town Attorney, Town of Brookwood, dated July 30, 1985, A.G. No. 85-00456.  The opinion stated, “[i]nasmuch as the language of the exemption statute is couched in terms of an exemption from taxation for the territory and property located thereon, it evidently applies only to property or ad valorem taxes.”  Id. at 2. 





	This provision was first adopted in 1907 by Act 677.  1907 Ala. Acts No. 677, 604.  The synopsis of the act states that its purpose is “[t]o pro�vide means for the extension of the corporate limits of cities having twenty-five thousand inhabitants or over, and exempting from city taxation property brought within the corporate limits for certain periods of time. . . .”  Id. (emphasis added).  This language indicates that the exemp�tion applies to property only.  Sales and use taxes are applicable to trans�actions by consumers and are not taxes on property owners.





The longstanding rule of statutory construction in Alabama states that “[s]tatutes are in pari materia when they deal with the same subject. When statutes are in pari materia, they should be construed together to ascertain the meaning and intent of each. Where possible, statutes should be resolved in favor of each other to form one harmonious plan and give uniformity to the law.”  Ike v. Bd. of Sch. Comm’rs of Mobile County, Ala., 601 So. 2d 1014, 1016 (Ala. Civ. App. 1992).





Section 11-42-57 expressly references sections 11-42-58 and 11-42-59.  These sections should be read to form a harmonious plan in article 3.  Section 11-42-58 references land and property “having a situs on such populated territory.” Ala. Code § 11-42-58 (1989).  Section 11-42-59 is entitled “[e]xemption from taxation of mining, manufacturing and indus�trial plants . . .”  It addresses exemption from taxes for “portions” of the annexed territory “used or occupied” for mining, manufacturing, and other “use,” and all “property having a situs on such territory (but not including residences, dwelling houses, storehouses, commissaries, warehouses, or the land on which they are situated) shall be exempt from city taxation . . .”  Ala. Code § 11-42-59 (1989). This more clearly suggests the exemption extends only to land and property, rather than transactions or activities, thus excluding any exemption other than from ad valorem taxes. 





	Other provisions of article 3 also support the conclusion that the exemption applies to ad valorem taxes only.  For example, section 11-42-88 characterizes the exemption as a contract between the city and the property owners in the area to be annexed.  This section provides, in pertinent part, that “[t]he provisions of this article shall be held to be a contract by and between the city and persons or corporations owning property in the terri�tory exempt from taxation under the provisions of this article.”  Ala. Code § 11-42-88 (1989) (emphasis added).  A consumer who owes sales tax is not necessarily a property owner and, thus, is not a party to the contract.





	Sections 11-42-63 through -70 outline an appeal procedure by which aggrieved taxpayers may challenge a city’s reimposition of taxes after the exemption period.  The rights of appeal under these sections apply only to property owners.  For example, section 11-42-63 states, in pertinent part, that “any owner of any of the property declared to be subject to taxation by the city . . . may file with the probate judge a contest contesting the right of the city to tax any of the land or property owned by him.”  Ala. Code § 11-42-63 (1989) (emphasis added).  This further supports the con�clusion that the exemption applies only to ad valorem or property taxes because no right of appeal is granted to non-property owners.  





	Based on the express language of the statute, the rules of statutory construction regarding tax exemptions, and a reading of all the provisions of article 3 of chapter 42 of title 11 in pari materia, it is the opinion of this Office that the exemption from taxes in section 11-42-57 is applicable to property or ad valorem taxes and does not extend to municipal sales or use taxes.








CONCLUSION





The exemption set forth in section 11-42-57 of the Code of Alabama is limited to municipal ad valorem taxes and does not extend to municipal sales and use taxes.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Duncan R. Crow, Legal Division, Department of Revenue.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division


TK/DRC
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August 2, 2007





Honorable Carol R. Norris
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