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Alabama Commission on Higher Education – Funds – Contracts





The Alabama Commission on Higher Education (“ACHE”) (an agency of the State of Alabama) contracted to provide loan servicing and administrative services to the Alabama Higher Education Loan Corporation (“AHELC”) (a private, nonprofit Alabama corporation) in connection with AHELC’s student loan revenue bond issues.  The 1994 and 1998 contractual agreements required that AHELC pay ACHE in amounts necessary to cover the costs and expenses of providing such services.  Both agreements were terminated when AHELC restructured its bonded indebtedness by issuing its Series 2006A-1 and 2006A-2 Student Loan Revenue Bonds.  Any funds held by ACHE, pursuant to its agreements with AHELC for loan servicing and administrative services, in excess of that owed to ACHE for services rendered under the agreements should be returned to AHELC following resolution of the outstanding checks written against the bank accounts in which those funds are maintained.





Dear Mr. Fitch:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





The Alabama Commission on Higher Education is currently maintaining certain funds accumulated as compensation and reimbursement from the Alabama Higher Education Loan Corporation while ACHE served as Program Administrator for AHELC and Loan Servicer for student loans owned by AHELC and other lenders.  ACHE no longer performs any such functions.  What is the proper disposition of these funds?








FACTS AND ANALYSIS





	You have provided this Office with the following information regarding ACHE’s participation with AHELC and other lenders between 1985 and November 2006 (the date ACHE ceased providing any such services):





The Alabama Commission on Higher Education, an agency of the State of Alabama, provided loan ser�vicing for the student loan portfolios of several state banks/lenders, as well as the Alabama Higher Educa�tion Loan Corporation.  These functions were provided by ACHE’s Student Assistance Initiated Loan Servicing Unit (“SAILS”).  At its height, SAILS serviced loans for seven banks/lenders in addition to AHELC.  SAILS was compensated for its work through the use of ser�vicing fees.  According to the state accounting guide�lines, these funds were considered local funds.





AHELC is an Alabama nonprofit corporation organized under the Alabama Nonprofit Corporation Act in December 1980 (Chapter 10-3A of the Code of Alabama).  AHELC commenced operations on March 31, 1983.  It was organized for the purposes of providing Alabama lending institutions with a secon�dary market for student loans made under the Higher Education Act, as amended, which established the Fed�eral Guaranteed Student Loan Program.





ACHE has been under contract with AHELC since 1985.  In addition to servicing AHELC’s student loan portfolio, ACHE also performed bond and cor�porate accounting for AHELC.  Over the years, AHELC administrative fees have paid for up to two full-time ACHE employees, as well as other associated opera�tional expenses.





On September 6, 2002, ACHE entered into a contractual arrangement with the Kentucky Higher Education Student Loan Corporation (“KHESLC”) to provide full-loan servicing for guaranteed student loans on behalf of AHELC.  Subsequent to contracting with KHESLC, ACHE eliminated the SAILS unit.  At this point, all other SAILS clients had contracted with other entities to perform loan servicing.  AHELC was the only lender served by ACHE from 2002 until November 2006.  This was due to the fact that the bond issues that supported AHELC activities specifically cited the involvement of ACHE; therefore, AHELC insisted on ACHE’s continued involvement based on contractual obligations.  During this period, ACHE maintained an accountant on staff dedicated to providing maintenance support to AHELC until April 2006.  In November 2006, AHELC signed a contract directly with KHESLC to manage its student loan portfolio.  Subsequent to the AHELC/KHESLC agreement the two outstanding bond issues [Series 1994 and 1998] were terminated in con�junction with the issuance of a 2006 series of bonds, thus ending ACHE’s involvement with AHELC.





The funds paid to ACHE for its services have accumulated over the years and have been kept in three outside bank accounts.  These three accounts have been included in the last three audits of the Commission.  There have been no findings related to these accounts.  Financial information pertaining to these accounts can be found in the State of Alabama’s Comprehensive Annual Financial Report (“CAFR”).  It is ACHE’s desire to terminate these accounts and to determine which entity is entitled to these funds.  ACHE con�tacted the Director of Finance’s Office (“DFO”) to ascertain if the funds should be reverted to the state and, if so, could a portion be kept by ACHE for ser�vices rendered and to cover outstanding checks.  In DFO’s opinion, since the funds did not originate with the state, but were derived from a contractual agree�ment between ACHE and AHELC, a nonprofit corpo�ration, it is not clear that the funds could legally be transferred to the State of Alabama.  The Director of Finance has suggested that ACHE seek an Attorney General’s opinion concerning the following questions: What entity is entitled to these funds?  How should they be handled?





	You have also specifically informed this Office that funds were deposited by AHELC into bank accounts for reimbursement to ACHE for services rendered by ACHE under the agreement with AHELC.  All of the funds deposited into these accounts were not utilized by ACHE to provide the services under the agreement with AHELC.  Thus, excess funds remain in these accounts.





	This Office has also been provided with excerpts from a report filed by the Department of Examiners of Public Accounts on November 18, 2005, that address the SAILS program for the period from October 1, 2001, through September 30, 2004.  The Examiners’ report, in part, states as follows:





The SAILS program was organized in 1989 to service guaranteed student loans for the Corporation [AHELC] and lender banks.  The transactions flowed through two interest-bearing checking accounts at SouthTrust Bank.  One account was used for operations and the other account was used for lender funds.  On September 6, 2002, the Commission entered into a three year con�tractual agreement with the Kentucky Higher Education Student Loan Corporation (KHESLC), which expired on September 5, 2005, to provide full loan servicing for guaranteed student loans on behalf of the Corporation.  Lender banks were not included in the contractual agreement and either opted to use another servicing company or sold their loans.  The Commission elimi�nated the SAILS Program division subsequent to con�tracting with KHESLC because all loan information and servicing activities transferred to KHESLC.  Former SAILS employees were also hired by KHESLC.  The SouthTrust account used for lender funds is no longer active except for interest earnings; however, the other account is still being used for operations.  There is also an interest-bearing account at Colonial Bank, which has no activity other than interest earnings.





Report by the Dep’t of Exam’rs of Pub. Accounts, dated Nov. 18, 2005, on the Comm’n on Higher Educ., Exhibit D.





	A spreadsheet provided by ACHE showing bank account balances as of March 31, 2007, contains the following “recommendation”: 





Since the Commission no longer has any expenses associated with loan servicing, the funds in these three accounts should be reverted to the State of Alabama to a fund to be determined by the Director of Finance.  However, it should be noted that there are currently 90 outstanding checks totaling $15,920.59 written on two of these accounts.  





Spreadsheet prepared by ACHE listing Student Assistance Initiated Loan Ser�vicing (SAILS) Bank Accounts as of Mar. 31, 2007 (emphasis added).





	As stated above, AHELC is a private, nonprofit corporation and is not an instrumentality of the State of Alabama.  None of the money contained in the ACHE bank accounts came from the State of Alabama or any of its agencies.  To “revert” means “to turn back, to return to.”  Black’s Law Dictionary 1483 (6th ed. 1990).  Because the money did not originate from the State of Alabama, there is no basis for reversion to the State Treasury.





	The most recent contractual agreement between ACHE and AHELC is the Servicing Agreement among AHELC, as Issuer; ACHE, as Servicer; and South�Trust Bank, N.A., as Trustee; for the Series 1998-A Student Loan Revenue Bonds (June 1, 1998).  Section 17(a), (b), and (c) of the Agreement provide that AHELC would pay ACHE fees for various activities related to servicing student loans owned by AHELC.  The language in those sections indicate that it was the intention of the parties that the fees paid to ACHE for such services would cover the costs of providing the services and were not intended to provide a profit to ACHE.





Section 22 of the 1998 Agreement describes the various administrative functions that ACHE was to perform on behalf of AHELC.  “Administrative fees” were set by Section 17(d) of the Agreement at “30 basis points of loans outstanding, paid monthly.  Such reimbursement for management and adminis�trative expenses shall be paid within fifteen (15) days of receipt by the Corpo�ration. . . .”  Section 17(d), Servicing Agreement among AHELC, as Issuer, ACHE, as Servicer, and SouthTrust Bank, N.A., as Trustee, dated June 1, 1998 (emphasis added).





Section 17(d) of the 1998 Loan Servicing Agreement stated that the pay�ment to ACHE for administrative functions was to be a “reimbursement” of the costs ACHE incurred in providing those services, and it does not appear that ACHE was to perform these services at a profit.  To “reimburse” means “to pay back; to make restoration; to repay that expended; to indemnify, or make whole.”  Black’s Law Dictionary 1452 (6th ed. 1990).





ACHE and AHELC entered into a similar Servicing Agreement on March 1, 1994, to fund loan servicing duties and to perform administrative functions on behalf of AHELC pursuant to the Series 1994A, B, C, and D Stu�dent Loan Revenue Bonds.  Section 17 of both the 1994 and 1998 Agreements preface the establishment of loan servicing fees with the following: “In order to fund the Servicer’s expenses of providing the accommodation contemplated by this Agreement, the Corporation shall pay . . .”  Section 17, Servicing Agree�ment among AHELC, as Issuer, ACHE, as Servicer, and Union Bank & Trust Company, as Trustee, dated, March 1, 1994; and, Section 17, Servicing Agree�ment among AHELC, as Issuer, ACHE as Servicer, and SouthTrust Bank, N.A., as Trustee, dated June 1, 1998.  The intent of the parties is clear that the fees charged by ACHE for its work under the 1994 and 1998 bonds were to cover its actual costs and not to earn a profit.  Section 17(d) of the 1994 Agreement (set�ting fees for administrative functions) contains language similar to that in the 1998 Agreement providing that “reimbursement for management and adminis�trative expenses shall be paid. . . .”  Id.





Based upon the information made available to this Office, it appears that the money remaining in the checking accounts was paid by AHELC pursuant to the terms of the 1994 and 1998 Servicing Agreements and, in fact, belongs to AHELC.  After ACHE contracted with KHESLC on September 2, 2002, to sub�contract out its loan servicing responsibilities, it billed those costs to AHELC, deposited that money in the SAILS accounts, and then paid KHESLC from the SAILS accounts.  ACHE did not use the money previously accumulated in those accounts to pay the KHESLC loan servicing charges.  ACHE continued to bill AHLEC for the administrative functions it performed on AHELC’s behalf until it ceased providing those services.  Both loan servicing fees and administrative fees were paid to ACHE until AHELC restructured its bond financing and administrative functions through the issuance and sale of its Series 2006A-1 and 2006A-2 Student Loan Revenue Bonds.   





	Based upon the foregoing, ACHE should repay AHELC, from the current balances, any funds charged for loan servicing and the performance of administrative functions that exceed the amount that ACHE is entitled to receive as reimbursement for expenses incurred in providing those functions.  Of course, prior to the repayment of any funds to AHELC and the closing of the bank accounts, ACHE must resolve the issue of the outstanding checks noted in the report it provided on these accounts.








CONCLUSION





	The Alabama Commission on Higher Education (an agency of the State of Alabama) contracted to provide loan servicing and administrative services to the Alabama Higher Education Loan Corporation (a private, nonprofit Alabama corporation) in connection with AHELC’s student loan revenue bond issues.  The 1994 and 1998 contractual agreements required that AHELC pay ACHE in amounts necessary to cover the costs and expenses of providing such services.  Both agreements were terminated when AHELC restructured its bonded indebt�edness by issuing its Series 2006A-1 and 2006A-2 Student Loan Revenue Bonds.  Any funds held by ACHE, pursuant to its agreements with AHELC for loan ser�vicing and administrative services, in excess of that owed to ACHE for services rendered under the agreements should be returned to AHELC following resolu�tion of the outstanding checks written against the bank accounts in which those funds are maintained.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact me.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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Honorable Gregory G. Fitch
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