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Honorable J. Lee McPhearson


Attorney, Choctaw County Commission


124 South Mulberry Avenue


Butler, Alabama  36904





County Commissioners – Sheriffs – Conflicts of Interest – Budgets – Compensation





A Choctaw County commissioner does not have a direct personal and pecuniary interest in matters affecting the Choctaw County Sheriff’s Department based solely on the fact that his brother has been elected Sheriff of Choctaw County.  In the absence of a statutory provision addressing this issue, the commissioner is allowed to vote on all matters that may affect the Choctaw County Sheriff’s Department, including the Sheriff’s Department budget and other personnel issues.  





Dear Mr. McPhearson:





	This opinion of the Attorney General is issued in response to your request on behalf of the Choctaw County Commission.








QUESTIONS





	Is Commissioner Lovette prohibited from voting on all matters that may affect the Choctaw County Sheriff’s Department?





	Is it proper for Commissioner Lovette to vote on Choctaw County’s General Fund Budget, which would historically include the Sheriff Department’s budget?  





	Is it proper for Commissioner Lovette to vote on the hiring, firing, or pay raises of deputies and/or administrative employees who may work with the Sheriff’s Department?








FACTS AND ANALYSIS





	In your letter of request, you state that Henry Lovette became the new county commissioner for District Four in Choctaw County in November 2006 and that his brother, James Lovette, took office as Sheriff of Choctaw County in January 2007.  You ask what matters Commissioner Lovette can vote on that relate to the Sheriff’s Department.





	County commissions are governed by sections 11-3-1 through 11-3-27 of the Code of Alabama.  Members of the commission are prohibited from award�ing contracts, in which the county is interested, to any person related to the commissioner.  Ala. Code § 11-3-5 (1989).  Section 41-16-60 addresses con�flicts of interest of members of the county commissions and provides that “[n]o member or officer of the . . . county commissions . . . shall be financially inter�ested or have any personal beneficial interest, either directly or indirectly, in the purchase of or contract for any personal property or contractual service. . . .”  Ala. Code § 41-16-60 (2000).  Although these two sections address conflicts of interest of members of county commissions, they are not applicable to the questions presented in your request because you ask about conflict-of-interest provisions governing voting by a county commissioner, rather than the awarding of a contract by the county commission.





	The Code is silent on the specific issue of whether a member of a county commission can vote on matters affecting the sheriff’s department when the brother of the commissioner is the sheriff.  Alabama law, however, does require public servants to disclose known potential conflicts of interest.  Ala. Code § 13A-10-62 (2006).  This section provides as follows:





(a) A public servant commits the crime of failing to disclose a conflict of interest if he exercises any substantial discretionary function in connection with a government contract, purchase, payment or other pecu�niary transaction without advance public disclosure of a known potential conflicting interest in the trans�action.


(b) A “potential conflicting interest” exists, but is not limited to, when the public servant is a director, president, general manager or similar executive officer, or owns directly or indirectly a substantial portion of any nongovernmental entity participating in the trans�action.


(c) Public disclosure includes public announce�ment or notification to a superior officer or the Attor�ney General.


(d) Failing to disclose a conflict of interest is a Class A misdemeanor.





Ala. Code § 13A-10-62 (2006).  Under this provision, if a public servant knows that he or she has a potential conflict of interest in a governmental transaction, the person should, at the very least, make a public disclosure of this information before the transaction is commenced and should recuse himself or herself from voting or participating in further votes or discussions on the transaction.  Opin�ion to Honorable Hobson Manasco, Jr., Attorney, Winston County Commission, dated March 1, 2006, A.G. No. 2006-062; Opinion to Honorable Thomas T. Gallion, III, Attorney at Law, dated August 30, 1991, A.G. No. 91-00381.


 


At common law, it was held that a conflict of interest existed if a public official voted on a matter in which he or she had a personal direct and pecuniary interest.  Opinion to Honorable Thomas A. Snowden, Jr., Chairman, Shelby County Commission, dated February 12, 1986, A.G. No. 86-00156.  In the Snowden opinion, the Attorney General stated, “it would be a conflict of interest for the Commissioner as an employee of an architectural firm to vote on or par�ticipate in the decision making regarding these matters.”  Snowden at 3.  This Office found a conflict of interest in Snowden because the commissioner worked for the architectural firm and therefore had a personal direct and pecuniary interest in the matter.  Id.  





Whether a commission member should recuse himself or herself because of a potential conflict of interest is a complex question that may involve many factual, as well as legal, issues and must be determined on a case-by-case basis by the person involved.  Opinion to Honorable Claud E. McCoy, Jr., Attorney, Chambers County Commission, dated July 29, 1998, A.G. No. 98-00193.  In the case of Commissioner Lovette, it is the opinion of this Office that he does not have a direct personal and pecuniary interest in matters affecting the Choctaw County Sheriff’s Department based solely on the fact that his brother has been elected Sheriff of Choctaw County.  In the absence of a statutory provision addressing this issue, it is the opinion of this Office that Commissioner Lovette is allowed to vote on all matters that may affect the Choctaw County Sheriff’s Department, including the Sheriff’s Department budget and other personnel issues. 





This Office does not issue opinions interpreting the State Ethics Law, and any questions arising from the Ethics Law should be addressed directly to the State Ethics Commission.








CONCLUSION





A Choctaw County Commissioner does not have a direct personal and pecuniary interest in matters affecting the Choctaw County Sheriff’s Department based solely on the fact that his brother has been elected Sheriff of Choctaw County. In the absence of a statutory provision addressing this issue, the Com�missioner is allowed to vote on all matters that may affect the Choctaw County Sheriff’s Department, including the Sheriff’s Department budget and other per�sonnel issues.   


	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Noel S. Barnes of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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