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Honorable Bob Riley, Governor


Alabama Governor's Office


State Capitol


Montgomery, Alabama  36130





Governor – Education, State Board of – Rules and Regulations – Employees, Employers, Employment – Political Activities – Postsecondary Education, Department of





Section 16-60-111.4(1) of the Code of Alabama gives the Alabama State Board of Education, subject to the recommendation of the Chancellor, the authority to make rules and regulations relating to employment and general contracts.





Section 17-1-4 of the Code gives state employees the right to participate in political activities “to the same extent as any other citizen of the State of Alabama.”  





Whether dismissal pursuant to the proposed policies would violate the provisions of the Fair Dismissal Act is a factual question that can only be made by the State Board of Education and, ultimately, by a court of competent jurisdiction.





This Office does not address the constitutionality of the proposed policies. 





Dear Governor Riley:





	At the outset, it should be noted that it is the longstanding policy of the Office of the Attorney General to refrain from deciding questions of constitutionality.  This is the exclusive function of the courts. Opinion to W. C. Helverston, Administrator, Mobile County Commission, dated September 18, 1984, A.G. No. 84-00455.  This Office, therefore, gives no opinion as to the constitutionality of the proposed policies.  Specifically, this opinion should not be read to suggest that this Office has concluded that the contemplated policies are consistent with Alabama’s separation of powers provisions, federal constitutional law, or that it rests within the powers granted to the executive branch of government, especially to the extent that such policy may be deemed to affect the qualifications for legislative office.  See Buskey v. Amos, 294 Ala. 1, 310 So. 2d 468 (1975).  Neither should it be read to conclude that these policies will meet the conditions for preclearance necessary for its implementation.  Nevertheless, this Office will attempt to provide answers to your questions within these parameters.  








QUESTION ONE





	Can the Alabama State Board of Education institute a policy prohibiting the Alabama Department of Postsecondary Education, and the institutions under its authority, from employing and contracting with statewide elected officials and members of the Alabama Legislature?








FACTS AND ANALYSIS





The general powers of the Alabama State Board of Education (“State Board”) are enumerated in section 16-3-11 of the Code of Alabama, which provides as follows:





	The State Board of Education shall exercise, through the State Superintendent of Education and his professional assistants, general control and supervision over the public schools of the state, except institutions of higher learning which by law are under the general supervision and control of a board of trustees, and shall consult with and advise through its executive officer and his professional assistants, county boards of education, city and town boards of education, superintendents of schools, school trustees, attendance officers, principals, teachers, supervisors, and interested citizens, and shall seek in every way to direct and develop public sentiment in support of public education.





Ala. Code § 16-3-11 (2001) (emphasis added).  Thus, the State Board is vested, by statute, with general supervisory powers over public education in Alabama.  Lee v. Macon County Bd. of Educ., 267 F.Supp 458 (M.D. Ala.) aff’d, Wallace v. United States, 389 U.S. 215 (1967).  





The State Board also holds specific powers over junior colleges, as detailed in section 16-60-111.4 of the Code of Alabama, which provides that “[t]he State Board of Education, upon recommendation of the Chancellor, shall be authorized to:  (1) Make rules and regulations for the government of each junior college and trade school.”  Ala. Code § 16-60-111.4(1) (2001). 





Section 16-60-111.4(1) authorizes the State Board to make “rules and regulations for the government of each junior college” in the state upon the recommendation of the Chancellor.  Policies governing employment and contracts are the kinds of rules and regulations contemplated by section 16-60-111.4(1).  Because the State Board is vested, by statute, with specific authority to make rules and regulations for the government of junior colleges, the State Board, subject to the recommendation of the Chancellor, has the authority to make rules and regulations relating to employment and general contracts.  Should the proposed policies be adopted, certain aspects of the policies will require preclearance before they can be enforced.  See 42 U.S.C. § 1973c (2003), amended by Pub. L. No. 109-246, §5, July 27, 2006, 120 Stat. 580; see Dougherty County, Georgia, Bd. of Educ. v. White, 439 U.S. 32 (1978).








CONCLUSION





Section 16-60-111.4(1) of the Code gives the Alabama State Board of Education, subject to the recommendation of the Chancellor, the authority to make rules and regulations relating to employment and general contracts.  








QUESTION TWO





	Does section 17-1-4 confer on state employees a right to hold public office while maintaining their state employment?








FACTS AND ANALYSIS





	As a preliminary matter, section 17-1-4 was previously codified within section 17-1-7, before that statute was renumbered and recast as three new sections by Act 2006-570.  2006 Ala. Acts No. 2006-570, 1331.  Certain changes made to title 17 in Act 2006-570 are subject to preclearance under Section 5 of the Voting Rights Act and are ineffective until precleared by the United States Justice Depart�ment or the United States District Court for the District of Columbia.  42 U.S.C. § 1973c (2003), amended by Pub.L. No. 109-246, § 5, July 27, 2006, 120 Stat. 580.  Act 2006-570 has not yet been precleared.  No changes, however, within the purview of Section 5 have been made with respect to section 17-1-4, so section 17-1-4 is now effective.  





The right of city, county, and state employees to participate in political activities is protected by section 17-1-4, which states as follows:





(a)(1) No person in the employment of any city, whether classified or unclassified, shall be denied the right to participate in city, county, or state political activities to the same extent as any other citizen of the State of Alabama, including endorsing candidates and contributing to campaigns of his or her choosing.


(2) No person in the employment of any county, whether classified or unclassified, shall be denied the right to participate in city, county, or state political activities to the same extent as any other citizen of the State of Alabama, including endorsing candidates and contributing to campaigns of his or her choosing.


(3) No person in the employment of the State of Alabama, whether classified or unclassified, shall be denied the right to participate in city, county, or state political activities to the same extent as any other citizen of the State of Alabama, including endorsing candidates and contributing to campaigns of his or her choosing. Notwithstanding the foregoing, any person within the classified service shall comply with Section 36-26-38.





Ala. Code § 17-1-4 (2006) (emphasis added).  





	Words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used, a court is bound to interpret that language to mean exactly what it says.  Ex parte Cove Properties, Inc., 796 So. 2d 331, 333-34 (Ala. 2000); Ex parte T.B., 698 So. 2d 127, 130 (Ala. 1997); State Dep’t of Transp. v. McLelland, 639 So. 2d 1370, 1371 (Ala. 1994).  





	The plain language of section 17-1-4(a)(3) protects the right of state employees “to participate in city, county, or state political activities to the same extent as any other citizen of the State of Alabama.”  Ala. Code § 17-1-4(a)(3) (2006).  Although the term “political activities” is not defined in section 17-1-4, the Legislature made it clear that “endorsing candidates” and “contributing to campaigns” were among the kinds of political activities that are protected.  Other examples of “political activities” are found in section 17-1-4(a)(4) and (a)(5).  Section 17-1-4(a)(4) protects the right of city, county, and state employees to “join local political clubs and organizations, and state or national political parties.”  Ala. Code § 17-1-4(a)(4) (2006).  Section 17-1-4(a)(5) protects the right of city, county and state employees to “publicly support issues of public welfare, circulate petitions, . . . and contribute freely” to political candidates of his or her choosing.  Ala. Code § 17-1-4(a)(5) (2006).  Even if the phrase “political activities” is given a broad enough field of operation to include the holding of a public office, section 17-1-4(a)(3) protects the right of state employees to do so “to the same extent as any other citizen of the State of Alabama.”  Ala. Code § 17-1-4(a)(3) (2006).








CONCLUSION





Section 17-1-4 of the Code gives state employees the right to participate in political activities “to the same extent as any other citizen of the State of Alabama.” 








QUESTION THREE





	Would the Teacher Tenure Act, the Merit System Act, or the Fair Dismissal Act bar the termination of a tenured or nonprobationary employee for failure or refusal to obey a lawfully enacted and politically neutral policy or regulation of the State Board of Education that prohibits employees from holding a statewide elected office or a seat in the Alabama Legislature during the course of his or her employment, assuming full compliance at all times with the substantive and procedural requirements of the relevant act?








FACTS AND ANALYSIS





	Section 36-26-101 places new Postsecondary Education employees in a three-year probationary period and sets forth the procedure for termination during such time, stating as follows:





(a) All employees as defined in Section 36-26-100 shall be deemed employed on a probationary status for a period not to exceed three years from the date of his or her initial employment, or a lesser period which may be fixed by the employing authority.


(b) During said probationary period, the employing authority shall cause the employee's performance to be evaluated.


(c) At any time during the employee's probationary period, the employing authority may remove an employee by furnishing said employee written notification at least 15 days prior to the effective day of termination.





Ala. Code § 36-26-101 (2001) (emphasis added); see State Board of Education Policy 619.01, Fair Dismissal Act Procedure (eff. Mar. 24, 2005).  





	Any employee who has completed the probationary period can only be terminated for the causes listed in section 36-26-102, which provides as follows:





Upon the completing by the employee of said probationary period, said employee shall be deemed employed on a nonprobationary status and said employee's employment shall thereafter not be terminated except for failure to perform his or her duties in a satisfactory manner, incompetency, neglect of duty, insubordination, immorality, justifiable decrease in jobs in the system, or other good and just causes; provided, however, such termination of employment shall not be made for political or personal reasons on the part of any party recommending or voting to approve said termination.





Ala. Code § 36-26-102 (2001) (emphasis added).





	The effect of the Fair Dismissal Act on probationary and nonprobationary status two-year college employees is as follows:  During the first three years, employees are on probationary status and can be terminated with fifteen days’ written notice pursuant to section 36-26-101.  After three years, employees are placed on nonprobationary status and can only be terminated for the reasons set forth in section 36-26-102 and pursuant to the procedure outlined in the Fair Dismissal Act at section 36-26-103.  As a result, such employees can only be terminated for: incompetence, insubordination, neglect of duty, immorality, failure to perform duties in a satisfactory manner, justifiable decrease in the number of jobs, or other good and just cause.  Thus, the question here is whether the proposed policies, if implemented, would constitute “other good and just cause” for termination.  





	In determining the meaning of “other good and just cause,” the Alabama Court of Civil Appeals has applied the definition found in 68 Am. Jur. 2d Schools § 183, which provides the following:  





“[G]ood cause” in a statute of this kind [the Teacher Tenure Act] is by no means limited to some form of inefficiency or misconduct on the part of the teacher dismissed, but includes any ground put forward by a school committee in good faith and which is not arbitrary, irrational, unreasonable, or irrelevant to the committee's task of building up and maintaining an efficient school system. Limited only by the statutory provision that they must be good and just causes, the jurisdiction and discretion to determine what these causes may be rests in the hands of the school authorities.  





Ellenburg v. Hartselle City Bd. of Educ., 349 So. 2d 605, 609-10 (Ala. Civ. App. 1977) (emphasis added); Laidlaw Transit, Inc. v. Ala. Education Ass’n, 769 So. 2d 872, 884 n.4 (Ala. 2000); Ex parte Ala. State Tenure Comm’n, 555 So. 2d 1071, 1074 (Ala. 1989).  





	The question of whether the proposed policies provide “good and just cause” for termination is a decision that must be made by the State Board and, ultimately, by a court of competent jurisdiction.  Whether dismissal pursuant to the proposed policies would violate the provisions of the Fair Dismissal Act is, likewise, a factual question that can only be made by the State Board and, ultimately, by a court of competent jurisdiction.








CONCLUSION





	 Whether dismissal pursuant to the proposed policies would violate the provisions of the Fair Dismissal Act is a factual question that can only be made by the State Board and, ultimately, by a court of competent jurisdiction.   





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Noel S. Barnes of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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