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Honorable Renee Culverhouse


Interim Chancellor


Alabama Department of Postsecondary Education


Post Office Box 302130


Montgomery, Alabama  36130-2130





Public Works – Postsecondary Education, Department of – Maintenance 





Painting contracts of $50,000 or less entered into by the Alabama Department of Postsecondary Education qualify as “public works” under section 39-2-2(b) of the Code of Alabama and may be let with or without advertising or sealed bids.





Dear Dr. Culverhouse:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Inasmuch as maintenance projects are considered public works, would it be in keeping with the Code to allow painting contracts/expenses of $50,000 or less to be entered into or conducted with or without bids?








FACTS AND ANALYSIS





	In your letter of request, you informed this Office of the general facility maintenance needs of two-year colleges in Alabama.  Specifically, your letter stressed the necessity of interior and exterior painting on high-use public facili�ties on the various campuses of the Alabama College System for occupancy by students, faculty, staff, and the public.  This request was sent on behalf of the Alabama Department of Postsecondary Education. 





	The Alabama Department of Postsecondary Education (“Department”) was established pursuant to section 16-60-110, et seq., of the Code.  According to the Code, the Department of Postsecondary Education is “[a] parallel organiza�tion to the State Department of Education directly responsible to the State Board of Education for the direction and supervision of junior colleges and trade schools and community colleges with a chief executive officer entitled chancel�lor.”  Ala. Code § 16-60-110(6) (2001).  The Chancellor of the Alabama Department of Postsecondary Education has “[t]he authority and responsibility for the operation, management, control, supervision, [and] maintenance . . . of each of the junior colleges and trade schools . . .” Ala. Code § 16-60-111.2 (2001).





	Section 39-2-2 of the Code requires that, “[b]efore entering into any con�tract for a public works involving an amount in excess of fifty thousand dollars ($50,000), the awarding authority shall advertise for sealed bids.”  Ala. Code § 39-2-2(a) (Supp. 2006).  However, “[a]n awarding authority may let contracts for public works involving fifty thousand dollars ($50,000) or less with or with�out advertising or sealed bids.”  Ala. Code § 39-2-2(b) (Supp. 2006).  An “awarding authority,” as used in these provisions, is defined as follows: 





Any governmental board, commission, agency, body, authority, instrumentality, department, or subdivision of the state, its counties and municipalities.  This term includes but shall not be limited to, the Department of Transportation, the State Building Commission, the State Board of Education, and any other entity con�tracting for public works . . .





Ala. Code § 39-2-1(1) (Supp. 2006).  As a governmental organization directly responsible to the State Board of Education, the Department of Postsecondary Education is a governmental department and thus qualifies as an “awarding authority” under section 39-2-1(1).  





	“Public works” is defined in section 39-2-1(5) of the Code as follows:





The construction, repair, renovation, or maintenance of public buildings, structures, sewers, waterworks, roads, bridges, docks, underpasses, and viaducts as well as any other improvement to be constructed, repaired, renovated, or maintained on public property and to be paid, in whole or in part, with public funds or with financing to be retired with public funds in the form of lease payments or otherwise.





Ala. Code § 39-2-1(5) (Supp. 2006) (emphasis added).  





	According to the “plain language” rule of statutory construction, “[w]ords used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used a court is bound to inter�pret that language to mean exactly what it says.”  IMED Corp. v. Systems Eng’g Associates Corp., 602 So.2d 344, 346 (Ala. 1992).





	“Maintenance” is defined in Black’s Law Dictionary as “[t]he care and work put into property to keep it operating and productive; general repair and upkeep.” Black’s Law Dictionary 973 (1999).  As your letter to this Office states, “[h]igh-use public facilities require interior as well as exterior painting to safeguard property belonging to the state in good and safe condition for occu�pancy by students, faculty, staff, and the public.  Painting . . . must be per�formed routinely.”  Thus, routine interior and exterior painting for the purpose of keeping public facilities in a good and safe working condition is “maintenance” under the definition of “public works” in section 39-2-1(5).





	Confirmation of the conclusion that painting qualifies as “public works” may also be found in an opinion of this Office to Honorable Bobby Hayes. In explaining the definition of “public works,” this opinion explained as follows: 





The plain language of section 39-2-1(5) estab�lishes a two-prong test in determining when a work is a public work for the purpose of competitive bidding: if the work (or improvement) is to be constructed or maintained on public property, and it is to be paid for, in whole or in part, with public funds, the work (or improvement) is a public work . . .





Opinion to Honorable Bobby Hayes, Mayor, City of Pelham, dated Novem�ber 18, 2003, A.G. No. 2004-026 at 2.





	The painting projects performed by or on behalf of the Alabama Depart�ment of Postsecondary Education satisfy both prongs of this test.  First, as your letter states, the painting projects are part of “facility maintenance” for the “physical facilities located upon the various campuses of The Alabama College System.”  The maintenance performed on these facilities is therefore on public property and satisfies the first prong.  Second, if the painting projects are paid for with funds from the State of Alabama or its agencies, this second prong is met.





	Because “public works,” as defined under section 39-2-1(5) of the Code, includes “maintenance of public buildings,” interior and exterior painting pro�jects performed for maintenance of these public facilities on the campuses of two-year colleges in Alabama qualify as “public works” under this section.  Thus, painting contracts of $50,000 or less may be let with or without advertis�ing or sealed bids.  The Department should be mindful that no public works contract in excess of $50,000 shall be divided into parts involving less than $50,000 for the purpose of evading the requirements of the public works law.  Ala. Code § 39-2-2(a) (Supp. 2006).  Thus, the Department should not enter into multiple $50,000 contracts with a single entity or person.








CONCLUSION





	Painting contracts of $50,000 or less entered into by the Alabama Depart�ment of Postsecondary Education qualify as “public works” under section 39-2-2(b) of the Code and may be let with or without advertising or sealed bids.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Pete Smyczek of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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