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Honorable Del Marsh


Member, Alabama State Senate


Post Office Drawer 2365


Anniston, Alabama  36202





Water and Sewer Boards – Conflicts of Interest – Contracts – Calhoun County





Section 41-16-60 of the Code of Alabama precludes a member of the Water Works and Sewer Board of the City of Anniston (“Board”) from having any personal or financial beneficial interest, directly or indirectly, in a contract for the provision of services to the Board.  Whether a direct or indirect benefit actually exists is a question of fact for the Board to determine.





Dear Senator Marsh:





	This opinion of the Attorney General is issued in response to your request.








QUESTION


	


	Can James Lloyd, who is a member of the Water Works and Sewer Board of the City of Anniston and also a general contractor in Anniston, contract with Community Development, L.L.C., for renovation work on the former AmSouth Bank building when such con�struction will be in accordance with the plans and specifications approved by the Board and subject to final acceptance and approval by the Board?








FACTS AND ANALYSIS





	Your letter of request presents the following facts:





	The Water Works and Sewer Board of the City of Anniston purchased the former AmSouth Bank Build�ing, a 10-story building in Anniston, by warranty deed from the sole owner.  The Board anticipates selling the building for $1.00 to a development consortium com�posed of some ten partners currently operating as Community Development, L.L.C. (“LLC”).  In further consideration of the sale, the LLC has agreed to lease the basement, portions of the first floor, and all of the second floor to the Board for 99 years.  The LLC fur�ther agrees to renovate those floors at its expense for a sum of up to 200,000, and such construction will be in accordance with the plans and specifications approved by the Board and subject to final acceptance and approval by the Board.  James Lloyd, a general con�tractor in Anniston operating under the name of Colyer-Lloyd Company, is a member of the Board, and he desires to contract for the renovation work.  Mr. Lloyd’s contract (if he is the successful bidder for the renovation) would be with the LLC, and the Board would not be a party to the construction contract.  Although the Board is not a party to the construction contract, some of the work performed as described above would be subject to the approval and acceptance of the Board.  





	The interested parties are as follows:  the Board; the LLC; and James Lloyd, who is a member of the Board and owns a construction company operat�ing under the name Colyer-Lloyd Company.  You ask whether the Colyer-Lloyd Company is prohibited from contracting with the LLC because James Lloyd is a member of the Board, and the Board has final approval of the work to be per�formed by the construction company.  





	Section 41-16-60 of the Code addresses conflicts of interest of members of governing bodies or instrumentalities of counties, municipalities, and certain state and local institutions.  It provides, in pertinent part, as follows:





No member or officer of the said state trade schools, state junior colleges, state colleges and uni�versities under the supervision and control of the State Board of Education, the city and county boards of edu�cation, the district boards of education of independent school districts, the county commissions and the gov�erning bodies of the municipalities of the state and the governing boards of instrumentalities of counties and municipalities, including waterworks boards, sewer boards, gas boards and other like utility boards and commissions, shall be financially interested or have any personal beneficial interest, either directly or indirectly, in the purchase of or contract for any per�sonal property or contractual service, nor shall any person willfully make any purchase or award any con�tract in violation of the provisions of this article.


Any violation of this section shall be deemed a misdemeanor, and any person who violates this section shall, upon conviction, be imprisoned for not more than 12 months or fined not more than $500.00 or both. Upon conviction thereof, any person who willfully makes any purchase or awards any contract in violation of the provisions of this article shall be removed from office.





Ala. Code § 41-16-60 (2000) (emphasis added).  





	As stated by the Alabama Supreme Court in City of Montgomery v. Brendle Fire Equipment, Inc., 291 Ala. 216, 279 So.2d 480 (1973), “[t]his lan�guage prohibits members of ‘the governing board of instrumentalities of . . . munici�palities,’ from having any financial interest in the ‘pur�chase or contract of any personal property or contractual service.’”  Opinion to Honorable J. Robert Miller, Attorney, City of Huntsville Gas Utility Board and City of Huntsville Water Works Utility Board, dated May 22, 1997, A.G. No. 97-00189.  The benefits prohibited by state law are not limited to only those that are finan�cial.  Opinion to Honorable William H. Filmore, Attorney, Ozark City Board of Education, dated June 11, 1999, A.G. No. 99-00226.  





	The question, therefore, is whether James Lloyd is “financially interested or [has] any personal beneficial interest, either directly or indirectly, in the pur�chase of or contract for any personal property or contractual service.”  Ala. Code § 41-16-60 (2000).  If James Lloyd or the Colyer-Lloyd Company would benefit, directly or indirectly, from the contract between the Board and the LLC or the Board’s right of approval and acceptance of the construction work, state law will prohibit this contractual arrangement.  Because this Office makes determinations of law and not of fact, the determination of whether James Lloyd actually has such a financial or personal beneficial interest is a factual deter�mination that must be made by the Board.  Ala. Code § 36-15-1(1)(a) & (b) (2001).








CONCLUSION





	Section 41-16-60 of the Code of Alabama precludes a member of the Water Works and Sewer Board of the City of Anniston from having any personal or financial beneficial interest, directly or indirectly, in a contract for the pro�vision of services to the Board.  Whether a direct or indirect benefit actually exists is a question of fact for the Board to determine.  





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Noel S. Barnes of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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