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Honorable George Andrew Monk

Anniston City Manager

Post Office Box 2168

Anniston, Alabama  36202



Municipalities – Education – Schools – Scholarships – Vouchers - Funds – Public Purpose - Calhoun County



The appropriation of city funds for the purpose of awarding college scholarships is neither expressly nor impliedly authorized by the state, nor is the authority essential to the operation of the city of Anniston.  The city cannot make appropriations directly or indirectly to the Anniston City Schools Foundation for the purpose of awarding college scholarships to graduates of Anniston High School unless the voters in Anniston vote to levy a special tax for a scholarship program and the city council determines such a program would serve a public purpose.



Dear Mr. Monk:



	This opinion of the Attorney General is issued in response to your request on behalf of the Anniston City Council.





QUESTION



	Can the city of Anniston appropriate funds to the Anniston City Schools Foundation, Inc., for the pur�pose of awarding scholarships to graduates of its sec�ondary school system and/or for the further avowed purpose of encouraging enrollment in the Anniston school system and to assist in curbing the dropout rate of students enrolled in the city public school system?





FACTS AND ANALYSIS



	There are two dominant principles that govern municipal spending in Ala�bama, the Dillon rule and section 94 of the Constitution of Alabama.  The Dillon rule is a fundamental principle of public law in Alabama.  It stands for the proposition that the authority of a municipal�ity to engage in spending must either be express, implied, or the author�ity must be essential to the operation of the municipality.  1 Dillon, Law of Municipal Corporations, 448-49 (5th Ed.).  This rule provides as fol�lows:



	It is a general and undisputed proposition of law that a municipal corporation possesses and can exercise the following powers, and no others: First, those granted in express words; second, those necessarily or fairly implied in or incident to the powers expressly granted; third, those essential to the accomplishment of the declared objects and purposes of the corpo�ration--not simply convenient, but indispen�sable.  Any fair, reasonable doubt concerning the existence of power is resolved by the courts against the corporation, and the power is denied.  Of every municipal corporation the charter or statute by which it is created is its organic act.  Neither the corporation nor its officers can do any act, or make any contract, or incur any liability, not authorized thereby.  



Id.; New Decatur v. Berry, 90 Ala. 432, 7 So. 838 (Ala. 1890).  For fur�ther dis�cussion of the Dillon rule, see the opinion issued to Honorable George A. Monk, Anniston City Manager, dated April 5, 2007.  The essence of the Dillon rule is that municipal corporations are created by the state and cannot exercise any powers other than those granted directly by the state.  If the ability of the municipality to act is in reasonable doubt, the power does not exist.  The prin�ciple that munici�palities have no powers beyond those that are given to them by the state has long been the law in Alabama.  Opinion to Honorable Lucy Baxley, State Treasurer’s Office, dated November 13, 1997, A.G. No. 98-00032.



There is currently no provision of Alabama law that permits a city to appropriate the city’s general funds for the issuance of college schol�arships for graduates of the city’s secondary school system.  As a result, there is no express authorization for these scholarship programs, and the first prong of the Dillon rule is not met.  Considering the general powers of a municipality in light of the Dillon rule, there does not appear to be any implied authority for this type of spending either.  As noted in the opinion issued to Honorable George A. Monk, on April 5, 2007, implied authority is rarely found under the second prong of the Dillon rule.  The third prong also fails because, like street lights and school vouchers in the above-cited Monk opinion, college scholarships are not essential to the operation of the Anniston City Schools.  



	Your letter of request states that the Anniston City Schools Foun�dation (“Foundation”) scholarship program has been funded, in the past, through public and private donations.  The funds of the Foundation are paid over to the educa�tional institution attended by each applicant, thus benefiting private individuals.  Section 94 of the Constitution of Alabama, as amended by Amendment 112, however, prohibits the Legis�lature from authorizing any subdivision of this state to “grant public money or thing of value in aid of, or to any individual, associa�tion, or corporation whatsoever.”  Slawson v. Ala. Forestry Comm’n, 631 So. 2d 953 (Ala. 1994).  See opinion to Honorable George A. Monk, Attorney, City of Anniston, dated November 23, 2004, A.G. No. 2005-021.  As stated by the Court in Slawson, whether an appro�priation is for a public purpose is legislative in nature.  Slawson, 631 So. 2d at 956 (quoting Opinion of the Justices No. 269, 384 So. 2d 1051 (Ala. 1980)).  See Opinion to Honorable George A. Monk, Attorney, City of Anniston, dated November 23, 2004, A.G. No. 2005-021; Opinion to Honorable William T. Musgrove, Jr., City Attorney, City of Florence, dated January 25, 2000, A.G. No. 2000-071.



As stated above, the authority of a municipality to engage in spending must either be express, implied, or the authority must be essential to the opera�tion of the municipality.  The appropriation of city funds for the purpose of awarding college scholarships is neither expressly nor impliedly authorized by the state, nor is the authority essential to the operation of the city of Anniston.  Because there is a lack of authority, the city cannot make appropriations directly or indi�rectly to the Anniston City Schools Foundation for the purpose of awarding college scholarships to graduates of Anniston High School unless the voters in Anniston vote to levy a special tax for a scholarship program and the city council determines such a program would serve a public purpose.  The Foundation can, however, use private funds for the purpose of awarding college scholarships. 





CONCLUSION



The appropriation of city funds for the purpose of awarding col�lege schol�arships is neither expressly nor impliedly authorized by the state, nor is the authority essential to the operation of the city of Anniston.  Because there is a lack of authority, the city cannot make appropriations directly or indirectly to the Anniston City Schools Foun�dation for the purpose of awarding college scholarships to graduates of Anniston High School unless the voters in Anniston vote to levy a spe�cial tax for a scholarship program and the city council deter�mines such a program would serve a public purpose.



	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Noel S. Barnes of my staff.



Sincerely,



TROY KING

Attorney General

By:







BRENDA F. SMITH

Chief, Opinions Division
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April 6, 2007



Honorable George A. Monk
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