�



Honorable George Andrew Monk


Anniston City Manager


Post Office Box 2168


Anniston, Alabama  36202





Municipalities – Education – Schools – Vouchers – Funds – Public Purpose - Calhoun County





The authority of a municipality to engage in spending must either be express, implied, or essential to the operation of the municipality.  The appropriation of city funds for the purpose of funding a school voucher program is neither expressly nor impliedly authorized by the state, nor is the authority essential to the operation of the City of Anniston. 





Dear Mr. Monk:





	This opinion of the Attorney General is issued in response to your request on behalf of the Anniston City Council.








QUESTIONS





	Can the City of Anniston directly appropri�ate general funds of the city for the issuance of school vouchers pursuant to a School Voucher Program available to families of school age chil�dren in the City of Anniston for the avowed pur�pose of enhancing the educational opportunities available to children within the city?





	Alternatively, can the City of Anniston appropriate funds to a nonprofit foundation or agency existing for the purpose of enhancing the educational opportunities of school age children residing in the City of Anniston?








FACTS AND ANALYSIS


	


	There are two dominant principles that govern municipal spending in Alabama, the Dillon rule and section 94 of the Constitution of Ala�bama.  According to the Dillon rule, the authority to engage in spending must either be express, implied, or essential to the operation of the municipality.  1 Dillon, Law of Municipal Corporations, 448-49 (5th Ed.)  This principle, in pertinent part, provides as follows:





	It is a general and undisputed proposition of law that a municipal corporation possesses and can exercise the following powers, and no others: First, those granted in express words; second, those necessarily or fairly implied in or incident to the powers expressly granted; third, those essential to the accomplishment of the declared objects and purposes of the corporation--not simply convenient, but indispensable.  Any fair, reasonable doubt concerning the existence of power is resolved by the courts against the corporation, and the power is denied.  Of every municipal corporation the charter or statute by which it is created is its organic act.  Neither the corporation nor its officers can do any act, or make any contract, or incur any liability, not authorized thereby.  





Id.; New Decatur v. Berry, 90 Ala. 432, 7 So. 838 (Ala. 1890); Posey v. Town of North Birmingham, 154 Ala. 511, 45 So. 663 (1907).  The essence of the Dillon rule is that municipal corporations are created by the state and cannot exercise any powers other than those granted by the state.  If the ability of the municipality to act is subject to reasonable doubt, the power does not exist.  The principle that municipalities have no powers beyond those that are given to them by the state has long been the law in Alabama.  Opinion to Honorable Lucy Baxley, State Treasurer’s Office, dated November 13, 1997, A.G. No. 98-00032.  





	 It is undisputed, under the first prong of the Dillon rule, that a municipal corporation possesses and can exercise those powers granted in express words.  The Alabama Legislature has not statutorily authorized a voucher program in this state.  As a result, there is no express authority for municipalities to appropriate general funds for the issuance of school vouchers in Alabama.  The Supreme Court of the United States has reviewed school voucher statutes in other states. See Zelman v. Simmons-Harris, 536 U.S. 639 (2002) (upholding an Ohio statute establishing a school voucher program for students in a school district under state con�trol pursuant to a federal court order); Comm. for Pub. Educ. v. Regan, 444 U.S. 646 (1980) (holding a New York statute that provided public funds to private schools for various administrative services required by the state was not a violation of the Establishment Clause).  Notably, in each of these cases, the Court ruled on the constitutionality of a specific state statute authorizing the voucher program.     





Having determined there is no express authority, the issue becomes, under the second prong of the Dillon rule, whether implied authority exists for this type of spending.  The City of Anniston has the authority to levy and collect ad valorem taxes “to be used solely for public school purposes.” Ala. Const. Local Amends., Calhoun County §10 (amend. 68).  Sections 10 through 13 and 16 through 18 govern these school taxes and their application in the City of Anniston.  Ala. Const. Local Amends., Calhoun County.  Each section, excluding section 18, requires these funds to be expended on “public school purposes.”  Id.  





In your letter of request, you state that the goal of the voucher pro�gram is “enhancing the educational opportunities available to school chil�dren in both the public and private schools.”  Applying the Dillon rule, the question is whether the power to enhance educational opportunities in public and private schools is fairly implied or incident to the power to levy and collect taxes solely for public school purposes.  





Issuing vouchers underwritten by the City of Anniston for use in another public or private school system is not implied or incident to the power to levy and collect taxes solely for public school purposes in Anniston.  Because these constitutional amendments grant the city power to levy and collect taxes solely for public school purposes, it appears that the Legislature did not intend to authorize municipal vouchers for use in private schools.  This Office is guided in this analysis by the fact that when the Dillon rule is applied by courts, implied authority is rarely found under the second prong of the rule.  See Posey v. Town of North Birmingham, 154 Ala. 511, 45 So. 663 (1907) (comparing the indispensa�ble supply of pure water with the lighting of city streets, which is not indispensable).  In fact, this Office is not aware of any case in which the Supreme Court of Alabama or the U.S. Supreme Court held a municipal power was “necessarily or fairly implied in or incident to the powers expressly granted” under the second prong of the Dillon rule.   





Section 18 of the Calhoun County local amendments authorizes a property tax of three mills and provides, in pertinent part, as follows:





The city of Anniston shall have power to levy and collect a special property tax in addi�tion to all other taxes now or hereafter author�ized by the Constitution and laws of Alabama, of three mills on each dollar of taxable property situated therein, for educational purposes; pro�vided that before such tax may be levied and collected the question of levying the tax, the purpose thereof, and the time such tax is pro�posed to be continued shall have been first sub�mitted to a vote of the qualified electors of the city and voted for by a majority of those voting at the election.





Ala. Const. Local Amends., Calhoun County §18 (amend. 350).  This section allows the city of Anniston to levy and collect a special property tax for educational purposes, only if the purpose has been approved by a majority of the electors of the city.  To date, the electors of the city of Anniston have not approved the levy and collection of a property tax for the purpose of funding a voucher program for use in both public and pri�vate schools.  Authority for such a program is therefore not implied from section 18 of the Calhoun County local amendments.  





Even if such an election was held and a vouchers program was approved by the electors, section 94 of the Constitution of Alabama, as amended by Amendment 112, prohibits the Legislature from authorizing any subdivision of this state to “grant public money or thing of value in aid of, or to any individual, association, or corporation whatsoever.” Slawson v. Ala. Forestry Comm’n, 631 So. 2d 953 (Ala. 1994).  See opin�ion to Honorable George A. Monk, Attorney, City of Anniston, dated November 23, 2004, A.G. No. 2005-021.  As stated by the Court in Slaw�son, whether an appro�priation is for a public purpose is legislative in nature.  Slawson, 631 So. 2d at 956 (quoting Opinion of the Justices No. 269, 384 So. 2d 1051 (Ala. 1980)).  See Opinion to Honorable George A. Monk, Attorney, City of Anniston, dated November 23, 2004, A.G. No. 2005-021; Opinion to Honorable William T. Musgrove, Jr., City Attorney, City of Florence, dated January 25, 2000, A.G. No. 2000-071.  Thus, whether a voucher program would serve a public purpose is a question for the city council to decide.





Returning to the Dillon analysis, the third prong asks whether the authority is “essential to the accomplishment of the declared objects and purposes of the corporation.” The Supreme Court of Alabama discussed essential authority in its application of the Dillon rule in Posey, which provides, in pertinent part, as follows: 





It may be conceded that the lighting of the streets of the town is a very great convenience, and, furthermore, may have a tendency to the repres�sion of a certain class of crimes; but it is not indispensable to this end.  It is unlike the supply of pure and wholesome water which is essential to the life of the citizen; and hence in this respect the case is differentiated from those wherein it is decided that the supply of water to the inhabitants, being indispensable, is con�sidered as an implied power essential to the declared objects and purposes of the corporation.





Posey, 154 Ala. at 515-16, 45 So. at 664.  The Court, in Posey, made clear the distinction between the supply of pure and wholesome water, which is essential to the life of a citizen, and lighting of the streets of a town, which may tend to repress crime, but is not technically indispensable to the repression of crime.  Thus, the authority to supply clean water is an example of a power that is essential to a municipality, where the power to light the street is not essential. This, then, is a high standard to meet.  





As noted above, you state that the goal of the voucher program is “enhancing the educational opportunities available to school children in both the public and private schools.”  Under the third prong of the Dillon analysis, the question this Office must determine is whether the school voucher program is essential to the accomplishment of the declared objects and purposes of the city of Anniston - not simply convenient, but indispensable.  Issuing vouchers for use in another public or private school system is not essential to the accomplishment of the declared pur�poses of the city of Anniston because educational opportunities can be enhanced without vouchers. Although convenient, as street lights were in Posey, vouchers are not technically indispensable.  The Dillon rule states that any fair, reasonable doubt concerning the existence of power is resolved against the municipal corporation, and the power is denied.  The appropriation of city funds for the purpose of funding a school voucher program is neither expressly nor impliedly authorized by the state, nor is the authority essential to the operation of the city.  Under the Dillon rule, it is the opinion of this Office that the City of Anniston cannot appropri�ate municipal funds directly or indirectly for the purpose of issuing school vouchers unless the voters in Anniston vote to levy a special tax for a voucher program and the city council determines such a program would serve a public purpose.  








CONCLUSION





	The authority of a municipality to engage in spending must either be express, implied, or essential to the operation of the municipality.  The appropriation of city funds for the purpose of funding a school voucher program is neither expressly nor impliedly authorized by the state, nor is the authority essential to the operation of the city of Anniston. 





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Noel S. Barnes of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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