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Industrial Development Authority – Projects – Industrial Development – Hale County





An industrial development authority must use its discretion in determining how much weight the classification of a proposed development as “industrial” has on the determination of whether a proposed facility is deemed a “project.” The determination of an authority that a proposed development is a project is conclusive.   Whether a specific proposed industrial development is, in fact, a “project” is a determination of fact that must be made by the industrial development authority. 





Dear Senator Singleton:





	This opinion of the Attorney General is issued in response to your request.








QUESTION ONE





	Does the fact that a proposed industrial develop�ment falls within an “industrial” classification of any Standard Industrial Classification code, by itself, provide a sufficient legal basis for an industrial devel�op�ment authority to determine that a proposed facility is deemed a “project” within the meaning of section 11-92A-1, et seq., of the Code of Alabama?








FACTS AND ANALYSIS





	Section 11-92A-1 of the Code of Alabama defines a project for a county industrial devel�opment authority as follows:





(11) PROJECT. Any land and any buildings or other improvements thereon, and all real, per�sonal, and mixed properties deemed by an author�ity to be neces�sary or appropriate in connection therewith, whether or not now in existence, which shall be suitable for use by the fol�lowing or by any combination of two or more thereof:





a. Any industry for the manufacturing, proc�ess�ing, cultivating, or assembling of any agricul�tural or manu�factured products;





b. Any commercial enterprise involved in stor�ing, warehousing, distributing, or selling products of agricul�ture, mining, or industry (but not including facilities designed for the sale or distribution to the public of elec�tricity, gas, water, or telephone or other services commonly classified as public utilities);





c. Any facility classified as "industrial" within the Standard Industrial Classification (SIC) codes now or hereafter in effect;





d. Any enterprise for the purpose of research in connection with:





1. Any of the foregoing;





2. The development of new products or new processes;





3. The improvement of existing products or known processes;





4. The development of facilities for the explora�tion of outer space or promotion of the national defense;





e. Office facilities for any of the foregoing, regardless of whether such facilities are adjacent to or on a site contiguous to land used for any of the fore�going purposes, including national, regional, or divi�sional offices for the management or supervision of any of the operations described in this subparagraph; or





f. Facilities of any type for or useful in the con�trol, reduction, abatement or prevention of air, noise, water, or general environmental pollution, including, but not lim�ited to, any air pollution control facility, noise abatement or reduction facility, water manage�ment facility, water purifi�cation facility, waste water collection system, waste water treatment works or solid waste dis�posal facility.





The determination of an authority that a pro�posed use is within this definition shall be conclusive.





Ala. Code § 11-92A-1(11) (Supp. 2006) (emphasis added).





	This Office addressed the powers of industrial development authorities in an opinion to Honorable Michael D. Smith, Attorney, Tuscaloosa County Indus�trial Development Authority, dated June 9, 2006, A.G. No. 2006-106.  In that opinion, we opined that “[t]he Tuscaloosa County Industrial Development Authority has statu�tory authority to determine whether a proposed use falls within the defini�tion of a project. . . .  This includes the power to determine whether a proposed industrial facility within the Standard Industrial Classifica�tion code is a project.”  Id.  As stated in the Smith opinion, section 11-92A-1 defines a “project” as “[a]ny land and any buildings . . . deemed by an author�ity to be necessary or appropriate” and states that this determination “shall be con�clusive.”  Id.





Under the established rules of statutory construction, words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used, a court is bound to interpret that language to mean exactly what it says.  Ex parte Cove Properties, Inc., 796 So. 2d 331, 333-34 (Ala. 2000); State Dep’t of Transp. v. McLelland, 639 So. 2d 1370, 1371 (Ala. 1994). Section 11-92A-1 requires an authority to use its dis�cretion in determining whether a development is necessary or appropriate and is therefore a “project.”  The fact that a proposed industrial development falls within an industrial classification, therefore, does not automatically make the proposed facility a “project.”  





A proposed development can only be deemed a “project” through the process outlined in section 11-92A-1, which involves an authority exercising its judgment.  The fact that a proposed industrial development falls within an industrial classification is the type of information that should be considered, but is not, by itself, a determining factor.  An industrial development authority must use its discretion in determining how much weight the classification of a pro�posed development as “industrial” has on the determination of whether a proposed facility is deemed a “project.”  The determination of an authority that a proposed development is a project is conclusive.








CONCLUSION





	An industrial development authority must use its discretion in determining how much weight the classification of a proposed development as “industrial” has on the determination of whether a proposed facility is deemed a “project.” The determination of an authority that a proposed development is a project is conclusive.








QUESTION TWO





	Is a determination by an industrial development authority that a proposed development is deemed a “project” valid even if the development is not one that would traditionally be considered “industrial,” such as a restaurant, office building, or shopping center, but which falls within an “industrial” classification of a Standard Industrial Classification code?








FACTS AND ANALYSIS





	As noted above, section 11-92A-1 requires an authority to make a deter�mination as to whether a development is necessary or appropriate and is therefore a “project.”  The final sentence of this section states that “[t]he deter�mination of an authority that a proposed use is within this definition shall be conclusive.”  ALA. CODE § 11-92A-1 (Supp. 2006).  The fact that a pro�posed development is not one that would traditionally be considered “indus�trial,” but nonetheless falls within an industrial classification of a Standard Industrial Classification code, does not prevent an authority from exercising its discretion as required by section 11-92A-1 of the Code.  





This Office makes determinations of law and not of fact. Ala. Code § 36-15-1(1)(a) and (b) (2001); opinion to Honorable Casandra Horsley, Winston County Judge of Probate, dated April 19, 1996, A.G. No. 96-00189; opinion to Honorable Clarence F. Rhea, Attorney, City of Attalla, dated April 19, 1996, A.G. No. 96-00190.  Whether a specific proposed industrial development is, in fact, a “project” is a determination of fact that must be made by the industrial development authority.








CONCLUSION





Whether a specific proposed industrial development is, in fact, a “project” is a determination of fact that must be made by the industrial development authority.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Noel S. Barnes of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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