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Municipal Judges – Driving Under Influence – Blood Samples – Jurisdiction – Jefferson County





Rule 3.8 of the Alabama Rules of Criminal Procedure provides a procedure for a municipal judge to issue a search warrant within the jurisdiction of the municipality by telephone or by facsimile transmission.  Rule 16.2 of the Alabama Rules of Criminal Procedure authorizes a municipal judge to order the taking of blood samples from a defendant when circumstances require that the defendant be transported outside the corporate limits to properly administer the blood test.





Dear Judge Gomany:





	This opinion of the Attorney General is issued in response to your request.








QUESTIONS





	The following questions concern the proper legal procedures necessary for an order by a municipal court judge requiring the taking of blood samples from a defendant arrested for Driving Under the Influence (“DUI”): 





(1) May an order directing law enforcement to take blood samples be given orally over the phone before the order is signed? May the order be signed by a faxed copy to law enforcement?  





(2) Does an order for blood samples issued by the Gardendale Municipal Judge have the legal effect at a hospital or clinic outside the city limits of Gardendale?  





FACTS AND ANALYSIS





	Rule 3.8 of the Alabama Rules of Criminal Procedure provides for the issuance of a search warrant upon oral testimony.  This rule states, in pertinent part, as follows:





(b) Warrant Upon Oral Testimony.





     (1) General Rule.  If circumstances make it reason�able to dispense, in whole or in part, with a written affidavit, a judge or magistrate who is authorized to issue search warrants may issue a warrant based upon sworn testimony communicated by telephone or other appropriate means, including facsimile transmission.





     (2) Application.  The person who is requesting the warrant shall prepare a document to be known as a duplicate original warrant and shall read such duplicate original warrant verbatim to the issuing judge or mag�istrate.  The judge or magistrate shall enter what is so read on a document to be known as the original war�rant.  The issuing judge or magistrate may direct that the warrant be modified.





     (3) Issuance.  If the judge or magistrate is satisfied that the circumstances are such as to make it reasonable to dispense with a written affidavit and the grounds for the application exist or that there is probable cause to believe that they exist, the judge or magistrate shall order the issuance of a warrant by directing the person requesting the warrant to sign the judge’s or magis�trate’s name on the duplicate original warrant.  The judge or magistrate shall immediately sign the original warrant and enter on the face of the original warrant the exact time the warrant was ordered to be issued.  The finding of probable cause for a warrant upon oral testimony may be based on the same kind of evidence as is sufficient for a warrant upon affidavit.





Ala. R. Crim. P. 3.8(b).  This rule would allow a municipal judge to issue a search warrant by telephone or by facsimile transmission for the taking of blood samples if the requirements of the rule are followed.  Rule 3.7 provides that a municipal judge has the authority to issue search warrants within the police jurisdiction of the municipality.  Ala. R. Crim. P. 3.7.





	Your second question concerns the authority of a municipal judge to order blood samples to be taken outside the police jurisdiction.  In an opinion issued to William Dennis Schilling, Pleasant Grove Municipal Judge, dated March 11, 1998, A.G. No. 98-00109, this Office opined that, pursuant to Rule 16.2(b)(6) of the Alabama Rules of Criminal Procedure, a municipal judge can order the tak�ing of blood samples from a defendant when circumstances require that the defendant be transported outside the corporate limits to properly administer the blood test.  That opinion stated as follows:





There is no legal requirement that the blood be drawn in the municipality exercising jurisdiction in the case. Such a requirement would logically prevent a municipality without trained personnel, medical equip�ment, and facilities from utilizing a blood test or from otherwise exercising the full extent of the discovery allowed under the Alabama Rules of Criminal Pro�cedure.





Although your question is phrased in terms of a search warrant, Rule 16.2(b)(6) of the Alabama Rules of Criminal Procedure provides a procedure for the state or a municipality to obtain blood samples for testing. This rule states, in pertinent part, that: 








“Upon motion of the state/municipality and solely in connection with the particular offense for which the defendant is charged, the court shall order the defendant to . . . [p]ermit the taking of samples of defendant's . . . blood . . . or other specified materials which involve no un�reasonable incursions into the body.”





A.R.Cr.P. R. 16.2(b)(6).





In Britton v. State, 631 So. 2d 1073 (Ala. Crim. App. 1993) the Court of Criminal Appeals upheld the authority of a municipal judge to issue an order pur�suant to Rule 16.2(b)(6) in a murder case arising from a DUI. The homicide occurred in Flint City which is located in Morgan County. The defendant was arrested upon the scene of the accident and was placed in the Morgan County jail. He refused a breath alcohol test and the Flint City Chief of Police obtained an order from the municipal court ordering the defendant to permit the taking of a blood sample. The defendant was taken to the Decatur General Hospital for the pro�cedure. The Court of Criminal Appeals stated that “[c]learly, the municipal court of Flint City had the authority to issue the order.” Id. at 1077.





Your question refers to the issuance of a search warrant. Perhaps it is prompted by the language found in Rule 3.7(ii) of the Alabama Rules of Criminal Pro�cedure that authorizes a municipal judge to issue a search warrant “if the search is to be conducted within the police jurisdiction of the municipality.” A.R.Cr.P. R. 3.7(ii). This language would prohibit the issuance of a search warrant where it is necessary to transport a defendant beyond the corporate boundaries for the test. An order pursuant to Rule 16.2(b)(6), however, would allow for the transportation of the defendant beyond the corporate boundaries for the blood test. Therefore, a search warrant pursuant to Rule 3.7(ii) is not the appro�priate order; instead, the order should be made pursuant to Rule 16.2(b)(6).





Schilling at 2-3.





	Essentially, there are two ways for the municipal court to obtain blood samples.  First is through the use of a search warrant within the jurisdiction of the municipality under Rule 3.7 and 3.8 of the Alabama Rules of Criminal Pro�cedure.  If the requirements of Rule 3.8 are followed, the search warrant may be issued by telephone or by facsimile transmission.  The second method is through discovery under Rule 16.2 of the Alabama Rules of Criminal Procedure, which allows the municipal judge to order the taking of blood samples from a defen�dant when circumstances require that the defendant be transported outside the corporate limits of the municipality to take the blood samples.  Nothing in Rule 16.2 authorizes the order to be issued by telephone or facsimile.








CONCLUSION





Rule 3.8 of the Alabama Rules of Criminal Procedure provides a pro�cedure for a municipal judge to issue a search warrant within the jurisdiction of the municipality by telephone or by facsimile transmission.  Rule 16.2 of the Alabama Rules of Criminal Procedure authorizes a municipal judge to order the taking of blood samples from a defendant when circumstances require that the defendant be transported outside the corporate limits to properly administer the blood test.





I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Eric Locke, Legal Division, Administrative Office of Courts.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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