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Honorable William A. Meehan

President and Secretary Board of Trustees

Jacksonville State University

700 Pelham Road North

Jacksonville, Alabama  36265-1602



Colleges and Universities – Public Records – Coaches – Contracts – Calhoun County



The contracts of coaches at an Alabama state university are considered “public records” under the Open Records Act.  As such, Jacksonville State University (“University”) is required to disclose the contracts of its coaches to a newspaper pursuant to a request made under section 36-12-40 of the Code of Alabama.



The type of information that must be disclosed includes:  salary, race, sex, and employee past experience.  The type of information that should not be disclosed includes marital status and social security number.



The University is required to provide copies of the contracts if requested.  A reasonable fee may be assessed for the actual cost of providing copies and for retrieving information.  Nothing in the Code requires written approval of the coaches whose contracts were requested before the contracts may be disclosed.



Dear Dr. Meehan:



	This opinion of the Attorney General is issued in response to your request on behalf of Jacksonville State University.





QUESTION ONE



	Is Jacksonville State University required to produce the contracts of its coaches to The Anniston Star?





FACTS AND ANALYSIS



	In your first letter dated January 19, 2007, you informed this Office that The Anniston Star requested a copy of the employment contract between Jacksonville State University and its head football coach pursuant to the Alabama Open Records Act.  You then informed this Office in your second letter dated January 26, 2007, that, as of that date, no copies of any coach’s contracts had yet been provided to The Anniston Star.  Your letter further indicated that the University considers contracts entered into by and between the University and its coaches as confidential in that the contracts reveal the character and nature of the relationship between the University and its coaches.



	Section 36-12-40 of the Code of Alabama, known as the Open Records Act, requires that “[e]very citizen has a right to inspect and take a copy of any public writing of this state, except as otherwise expressly provided by statute.”  Ala. Code § 36-12-40 (Supp. 2006).  The Code does not define the term “public writing.”  Instead, section 41-13-1 defines “public record” as follows:

 

[A]ll written, typed or printed books, papers, letters, documents and maps made or received in pursuance of law by the public officers of the state, counties, municipalities and other subdivisions of government in the transactions of public business and shall also include any record authorized to be made by any law of this state belonging or pertaining to any court of record or any other public record authorized by law or any paper, pleading, exhibit or other writing filed with, in or by any such court, office or officer.  



Ala. Code § 41-13-1 (2000).  The Supreme Court of Alabama has defined “public record,” as used in section 36-12-40 of the Code of Alabama, as “such a record as is rea�sona�bly neces�sary to record the business and activities required to be done or carried on by a public officer so that the status and condition of such busi�ness and activities can be known by our citizens.”  Stone v. Consol. Publ’g Co., 404 So. 2d 678, 681 (Ala. 1981).  



	The Open Records Act lists several exemptions that are not subject to disclosure:



Provided however, registration and circulation records and information concerning the use of the public, public school or college and university libraries of this state shall be exempted from this section. Provided further, any parent of a minor child shall have the right to inspect the registration and circulation records of any school or public library that pertain to his or her child. Notwithstanding the foregoing, records concerning security plans, pro�cedures, assessments, measures, or systems, and any other records relating to, or having an impact upon, the security or safety of persons, structures, facili�ties, or other infrastructures, including without limitation information concerning critical infra�structure (as defined at 42 U.S.C. § 5195c(e) as amended) and critical energy infrastructure infor�mation (as defined at 18 C.F.R. § 388.113(c)(1) as amended, the public disclosure of which could rea�sonably be expected to be detrimental to the public safety or welfare, and records the disclosure of which would otherwise be detrimental to the best interests of the public shall be exempted from this section. Any public officer who receives a request for records that may appear to relate to critical infra�structure or critical energy infrastructure informa�tion, shall notify the owner of such infrastructure in writing of the request and provide the owner an opportunity to comment on the request and on the threats to public safety or welfare that could rea�sonably be expected from public disclosure on the records.



Ala. Code § 36-12-40 (Supp. 2006).  



	In addition, the Alabama Supreme Court stated that the fol�lowing types of public writings need not be pub�licly disclosed:  (1) recorded infor�mation received by a public officer in confidence; (2) sensitive personnel records; (3) pending criminal investi�gations; and (4) records the disclosure of which would be detrimental to the best interests of the public.  Stone, 404 So. 2d at 681.



	None of the statutorily enumerated exemptions, or those defined by the Alabama Supreme Court, include the employment contract of a coach employed by a public university.  Section 36-12-40 gives a broad right to the public to inspect and take a copy of any public writing.  The Alabama Supreme Court has said that section 36-12-40 “is remedial and should there�fore be liberally construed in favor of the public.”  Water Works and Sewer Bd. of City of Talladega v. Consol. Pub., Inc., 892 So. 2d 859, 862 (Ala. 2004).



	“Public officers,” as used in section 41-13-1, includes, “in addition to the ordinary public offices, departments, commissions, bureaus and boards of the state and the public officers and servants of counties and municipalities, all persons whatsoever occupying positions in state institutions.” Ala. Code § 36-12-1 (2001).  Because Jacksonville State University is a state university and the President of the Board of Trustees of the University is a “public offi�cer,” a contract between the University and a coach is a public record open to public inspection.





CONCLUSION



	The contracts of coaches at an Alabama state university are considered “public records” under the Open Records Act.  As such, Jacksonville State University is required to disclose the contracts of its coaches to a newspaper pursuant to a request made under section 36-12-40 of the Code.





QUESTION TWO



	If the University is required to disclose the contracts of its coaches, what are the University’s responsibilities and/or liabilities with regard to pri�vacy matters and other considerations?  Are these contracts considered public writings under relevant Alabama statutes?  Is the University’s open access offer to the contract sufficient?  Is the University required to disclose the contracts to the public with�out first obtaining written approval of said dis�closure from the coach?





FACTS, ANALYSIS, AND CONCLUSION



	In regards to the University’s “responsibilities and/or liabilities with regard to privacy matters and other considerations,” there are certain types of employee information that are private and should not be disclosed.  As stated above, there is “a presumption in favor of disclosure, and the burden is on the party seeking protection from disclosure.”  Birmingham News Co. v. Perry, 1993 WL 528446, 2 (Ala. Cir. 1993).  However, “[c]ourts must balance the interest of the citizens in knowing what their public officers are doing in the discharge of public duties against the interest of the general public in having the business of government carried on efficiently and without undue inte�rference.” Water Works and Sewer Bd. of City of Talladega, 892 So. 2d at 865.  “Recorded information received by a public officer in confidence, sen�sitive personnel records, pending criminal investigations, and records the dis�closure of which would be detrimental to the best interests of the public are some of the areas which may not be subject to public disclosure.”   Birmingham News Co., 1993 WL 528446 at 2.



	In an opinion to Ms. Constance S. Aune, this Office enumerated, in great detail, what type of employee information is private and what must be disclosed pursuant to the Open Records Act.  Specifically, this Office con�cluded that salary, race, sex, and employee past experience must be disclosed.  Opinion to Ms. Constance S. Aune, Mobile County Board of Education, dated October 4, 1995, A.G. No. 96-00003.  Information such as marital status or items from an employee’s personnel file, including an employee’s medical history, confidential recommendations for employment, and drug or alcohol testing results, should not be disclosed.  Id. 



	In addition, the University does have a responsibility under the Code to “redact, remove, cover, or otherwise excise the Social Security number of any person from any document that is available for public inspection” unless express consent has been obtained from such party whose information is made available to the public.  Ala. Code § 41-13-6 (2006).



	With regard to the manner and method of disclosure, section 36-12-40 of the Code provides that “[e]very citizen has a right to inspect and take a copy of any public writ�ing of this State . . .”  Ala. Code §  36-12-40 (Supp. 2006) (emphasis added).  A reasonable fee may be assessed for the actual cost of providing copies and for retrieving informa�tion.  Opinion of the Attorney General to the Honorable Tim Parker Jr., Mem�ber, House of Repre�sentatives, dated June 12, 1998, A.G. No. 98-00161.  Thus, in addition to providing access to inspect the public writings, a citizen must be given the right to make copies of the public writings.  



	The Open Records Act mandates that public information is made avail�able in a reasonable manner.  This Office has stated that the public has a right to access public records during ordinary business hours at the office where the records are kept.  Opinion to Honorable Johnny M. Morrow, Member, House of Representatives, dated July 10, 1992, A.G. No. 92-00335.  In addi�tion, the Supreme Court of Alabama has stated that the custodian of the records has the authority to regulate the manner in which records are inspected and to set reasonable limitations upon access to records to preserve the integrity of the records, minimize the expenses, and prohibit work dis�ruption.  Blankenship v. City of Hoover, 590 So. 2d 245 (Ala. 1991); Holcombe v. State ex rel. Chandler, 240 Ala. 590, 200 So. 739 (1941).  Your request does not state how open access to the contracts has been offered.  Whether the University’s open-access offer to the contracts is sufficient depends on whether any restrictions placed on access to the records are rea�sonable. 



	Nothing in the Code requires written approval of the coaches whose contracts were requested pursuant to the Open Records Act before such con�tract may be disclosed.  The records are subject to disclosure because they are considered “public records” without regard to whether the employee gives written approval.



	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Pete Smyczek of my staff.



Sincerely,



TROY KING

Attorney General

By:







BRENDA F. SMITH

Chief, Opinions Division
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April 3, 2007



Honorable William A. Meehan
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