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Honorable Jay M. Ross


Attorney, Mobile County Commission


205 Government Street


Mobile, Alabama  36644-1001





Competitive Bid Law – Public Works Law – Responsible Bidders – Convictions





Under the Competitive Bid and Public Works Laws, a conviction and debarment by a federal agency are factors that a county commission may use to determine if a bidder is responsible, including in the prequalification procedure.





Dear Mr. Ross:





	This opinion of the Attorney General is issued in response to your request on behalf of the Mobile County Commission.








QUESTIONS





	1.	In determining the lowest responsible bidder under the Competitive Bid and Public Works Laws, or in prequalifying bidders, may a county commission take into consideration that a contractor, its subsidiary, officer, director, part�ner, agent, or an employee who would be in a material position related to a project, has been convicted of a felony offense?





	2.	May the county consider that a con�tractor is or has been debarred by a federal agency?








FACTS AND ANALYSIS





	Your request states as follows:





	We are aware that the Alabama Department of Transportation, pursuant to section 23-1-56 of the Code of Alabama, will not prequalify any contractor debarred by the Federal Highway Administration.  Debarment by the Highway Administration may be based upon the conviction of a firm, a firm’s subsidiaries, or its officers, directors, partners, agents, or employees of any act prohibited by state or federal law involving fraud, bribery, collusion, or conspiracy; the vio�lation of state or federal anti-trust laws; or a material representation in connection with a public contract.





	The Competitive Bid Law is codified at section 41-16-20, et seq., of the Code of Alabama.  Ala. Code § 41-16-20 to § 41-16-63 (2000 & Supp. 2006).  A county commission is required to competitively bid contracts pursuant to sections 41-16-50 through 41-16-63.  Ala. Code § 41-16-50 to § 41-16-63 (2000 & Supp. 2006).  Section 41-16-57(a) provides that “awards shall be made to the lowest responsible bidder taking into con�sideration the qualities of the commodities proposed to be supplied, their conformity with specifications, the purposes for which required, the terms of delivery, transportation charges, and the dates of delivery.”  Ala. Code § 41-16-57(a) (2000).  The companion statute in the Public Works Law states that “a responsible bidder” is “one who, among other qualities determined necessary for performance, is competent, experienced, and financially able to perform the contract.”  Ala. Code § 39-2-6(a) (Supp. 2006).





	“‘The Competitive Bid Law does not require that the lowest bid be accepted.’”  Crest Constr. Corp. v. Shelby County Bd. of Educ., 612 So. 2d 425, 429 (Ala. 1992) (quoting Int’l Telecomms. Sys, 359 So. 2d 364, 366 (Ala. 1978)).  This Office addressed a similar issue in an opinion to Honorable James H. Alexander, Director, Alabama Department of Public Safety, dated October 16, 2001, A.G. No. 2002-030.  The Alexander opinion considered a bid to the Alabama Department of Public Safety (“DPS”) from a vendor who had employed the person who prepared the invitation to bid while under contract with DPS.  That opinion construed the “lowest responsible bidder” language in section 41-16-20 of the bid law provisions applicable to state departments.  Reading the language broadly, this Office concluded that “[t]he use of insider information, the possibility of the use of insider information, or even the perception of the use of insider information are factors that an awarding authority may use in determining which vendors are responsible.”  Id. at 8.





	Furthermore, the Alabama Supreme Court has emphasized that the integrity of the bidder is a factor that may be considered, stating, most recently, as follows:





“In deciding upon the responsibility of bidders it is the duty of the board or officers not only to take into consideration the pecuniary ability of bidders to perform the contract, but also to ascertain which ones, in point of skill, ability and integrity would be most likely to do faithful, conscientious work, and to fulfill the terms of the contract.”





Id. (emphasis added) (quoting Inge v. Board of Public Works of Mobile, 135 Ala. 187, 198, 33 So. 678, 681 (1903)).





	The Alabama appellate courts have not yet had occasion to specifi�cally address the impact of a conviction on a bidder’s integrity.  The courts of New York, however, applying virtually identical language to the language above, have done so.  The New York Supreme Court has observed as follows:





“The courts have long recognized the wide authority vested in municipal agencies to make contract proposals that are required by the public interest. In determining the lowest responsible bidder, ‘the municipal agency charged with the function is rightfully concerned with the bidder’s responsibility-an elastic word which includes considerations of skill, judgment and integrity.’”  (Matter of Positive Transp. v. City of N.Y. Dept. of Transp., 183 AD2d 660, 661 [quoting Abco Bus Co. v. Macchiarola, 75 AD2d 831, 833 [Hopkins, J., dissenting], rev’d for reasons stated in dissent, 52 NY2d 938, cert. denied 454 U.S. 822).  Courts have therefore upheld as rational agency decisions disqualifying bidders as non-responsible based upon criminal con�victions (Matter of Omega Transp. Co. v. Aiello, 52 NY2d 939), criminal indictments (Matter of Zara Constr. Co. v. Cohen, 23 AD2d 718), and, as here, the mere investigation of corrupt activi�ties in connection with public contracts (Matter of Konski Engrs. v. Levitt, 69 AD2d 940, 942, aff’d 49 NY2d 850). 





Matter of N.J.D. Elecs., Inc. v. New York City Health & Hosps. Corp., 205 A.D.2d 323, 323-324 (N.Y. App. Div. 1994).





	In Crest, the Alabama Supreme Court rejected the plaintiff’s claim that he was entitled to a contract under the Competitive Bid Law because he was the lowest bidder and had prequalified.  The Court explained the prequalification procedure as follows:





If we accepted Crest’s argument, we would hold that the judicial discretion vested in an awarding authority would be exhausted when that author�ity, using a prequalification procedure, deter�mined that a bidder was qualified to bid.  The fact that a contractor has been prequalified does not necessarily represent a finding of responsi�bility.  Cf. Rollings Construction, Inc. v. Tulsa Metropolitan Water Authority, 745 P.2d 1176 (Okla. 1987).  Prequalification is a voluntary process, but determining responsibility is not.  Prequalification saves time, money, and effort by eliminating obviously unqualified bidders, and it is generally based on tangible and objective cri�teria, such as work experience, size, net worth, equipment, etc.  Determining responsibility is different, because it involves more qualitative and less quantitative considerations, such as determining which bidders “in point of skill, ability and integrity would be most likely to do faithful, conscientious work, and to fulfill the terms of the contract.”  Inge, 135 Ala. at 198, 33 So. at 681.





Crest, 612 So. 2d at 429-30 (emphasis added).  Accordingly, while pre�qualification does not generally involve a responsibility determination, an awarding authority is not precluded from making such a determination by requiring that a bidder not have been convicted or debarred by a federal agency to prequalify.





	In contrast to the Competitive Bid Law, which is silent as to pre�qualification, the Public Works Law specifically provides that a bidder who has prequalified is deemed responsible.  Ala. Code § 39-2-4(d) (Supp. 2006).  If an awarding authority chooses to prequalify, the pre�qualification criteria must include any responsibility requirements.  Ala. Code § 39-2-4(b)(4) (Supp. 2006).  Prequalification may be revoked only for “a material inaccuracy” in the prequalification application or a “mate�rial change” in the responsibility of the bidder since submission of the application.  Ala. Code § 39-2-4(d)(3) (Supp. 2006).  








CONCLUSION





	Under the Competitive Bid and Public Works Laws, a conviction and debarment by a federal agency are factors that a county commission may use to determine if a bidder is responsible, including in the pre�qualification procedure.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Ward Beeson of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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