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The Department of Human Resources may enter into an agreement to join a consortium of state and local entities led by the State of Arkansas to enhance medical support enforcement where the agreement contains a hold-harmless provision benefiting the host State of Arkansas if the private contractor also agrees to hold harmless the State of Alabama, the Department of Human Resources, and its agencies and officials.





Dear Dr. Walley:





	This opinion of the Attorney General is issued in response to your request on behalf of the Department of Human Resources.








QUESTION





	Can the State of Alabama sign an agreement to join a consortium of state and local governmental enti�ties led by the State of Arkansas to enhance medical support enforcement if the agreement contains a hold- harmless provision benefiting the host State of Arkansas?








FACTS AND ANALYSIS





	The following facts are found in your request:





Title IV-D of the Social Security Act, as amended, authorizes the federal government to provide funding to Alabama to operate a child support enforce�ment program under its own state statutes so long as Alabama meets the criteria set out in Title IV-D of the Social Security Act.  Sections 38-10-1 through § 38-10-12, known as the “Child Support Act of 1979,” author�izes and mandates that the “Department of Human Resources of the State of Alabama shall operate child support programs as may be required under the pro�visions of Title IV . . . as described or defined by the Social Security Act and amendments thereto.”  Ala. Code § 38-10-3(a) (1992).





Congress passed the Deficit Reduction Act of 2005 with specific provisions that impact medical insurance for children that receive child support enforcement services from the Alabama Department of Human Resources.  PL 109-171.   Section 7303 of the Deficit Reduction Act of 2005 amended Title IV-D of the Social Security Act, as codified at 42 U.S.C.A. 452(f) and 666(a)(19) to provide that the Alabama Department of Human Resources must use procedures under which all child support orders in Title IV-D cases include medical support to be provided by either or both parents.  





In recent years, medical support has been of sig�nificant interest at both the federal and state level of the Child Support Enforcement Program.  Meaningful medical support for children is a major emphasis in the Federal Office of Child Support Enforcement’s 2005-2009 National Child Support Strategic Plan. In this Strategic Plan, securing medical support for all chil�dren in Title IV-D child support cases is a stand-alone goal and not merely a subset of other goals.  It focuses not only on establishing support orders with a medical support provision, but also in actually obtaining health coverage for children.  The plan acknowledges that medical coverage has value regardless of its source. 





. . . 





In 2003, the State of Arkansas engaged a private contractor to help that state identify and pursue oppor�tunities to recover funds for state-sponsored child health programs such as Medicaid.  Among other things, the contractor matches state program data against private insurance and employment data to which it has been given access.  This ensures that where private insurance coverage for a child exists, that insurance (rather than Medicaid or another state program) pays for the child’s medical care.  In an effort to maximize Arkansas’ medical support services and to better serve the dependents on the Title IV-D caseload that have interstate issues, the Arkansas Office of Child Support is offering to state/local IV-D Child Support Agencies the ability to execute an agreement to join the current Arkansas Medical Support contract, referenced as the Medical Support Services Consortium (“MSS Consortium”).  The MSS Consortium is a vehicle by which other state and local governmental agencies can share and expand the reach of the available data and the effectiveness of the recovery efforts.  As of this date, four other states and three California counties have joined the MSS Consortium.�





Section V.I of the MSS Consortium Agreement would require the Alabama Department of Human Resources to hold the State of Arkansas harmless from any losses or damages that may result from the acts or omissions of the private contractor or of any MSS Con�sortium member.  





	Questions have arisen concerning the validity of an indemnification/hold-harmless clause in a contract entered into by a state department or agency.  As a matter of general public policy, the state should not enter into an indemnifica�tion/hold-harmless agreement with vendors.  Opinions to Dr. Wayne Teague, Superintendent of Education, State of Alabama, dated June 27, 1985, A.G. No. 85-00413 at 3; and to Honorable Ira L. Myers, State Health Officer, dated August 5, 1985, A.G. No. 85-00460 at 3.  In addition, section 93 of the Con�stitution of Alabama prohibits the state from lending its credit to a private cor�poration.  Ala. Const. art. IV, § 93 (amends. 1, 12, 58).  Almost any indemnifi�cation/hold-harmless agreement between a state department and a vendor would violate section 93.  Teague at 3; Myers at 3.





	Another problem with an indemnification/hold-harmless agreement between a state department and a vendor concerns section 14 of the Constitution of Alabama.  See Teague at 4; Myers at 3. That provision provides that the State of Alabama shall never be a defendant in any lawsuit.  Ala. Const., art. I, § 14.  It can be argued that by entering into an indemnification/hold-harmless agree�ment, the state would, in a practical effect, be agreeing to substitute itself as a defendant in a lawsuit involving a private contractor or a MSS Consortium member involved in the Medical Support Services Consortium. 





	Although constitutional and public policy questions are present in the consideration of a contract containing an indemnification/hold- harmless clause between a state department or agency and an entity, this Office concluded in the Teague and the Myers opinions that under extraordinary circumstances a state department or agency may enter into an agreement containing an indemnifica�tion/hold-harmless clause.  It was determined in the Teague opinion that the State Department of Education could include an indemnification/hold-harmless clause in a contract with Educational Teaching Service to obtain access to the National Teachers Examination.  This Office concluded in the Myers opinion that the State Health Department could enter into an agreement having an indemnification/hold-harmless clause with the State of Michigan for the pur�chase of anthrax vaccine if certain conditions were met.  One of those con�ditions required the private business involved in the contractual arrangement to hold the State Health Department and its agencies and officials harmless.  





	You made the following points in your request: The Alabama Department of Human Resources has a strong interest in the effective enforcement of medi�cal-support obligations.  To the extent that individuals avoid their obligations to provide for the necessary medical care of their children, Medicaid and other state programs effectively are forced to assume that burden, at great financial cost.  Enforcing medical- support obligations puts that responsibility where it belongs. The Department of Human Resources has determined that an agreement between the parties will result in increased medical support for the children of Alabama while also maintaining and potentially increasing the amount of federal funding available to secure child support enforcement services for the citizens of Alabama.  





It is important to note that the hold-harmless provision at issue here is for the benefit of the State of Arkansas and not for its contractor.   Also, nothing in the MSS Consortium Agreement would prevent the State of Alabama from bringing an action against the contractor or from bringing the contractor into an action as a third-party defendant in the unlikely event that an action is brought against the State of Alabama.  It is the opinion of this Office that the Depart�ment of Human Resources may enter into the agreement with the State of Arkansas if the private contractor agrees to hold harmless the State of Alabama, the Department of Human Resources, and its agencies and officials.   In addi�tion, the State Department of Human Resources may limit its liability by secur�ing a liability insurance policy to insure against any loss in damages and for attorneys’ fees that might be incurred from the arrangement.








CONCLUSION





	The Department of Human Resources may enter into an agreement to join a consortium of state and local entities led by the State of Arkansas to enhance medical-support enforcement where the agreement contains a hold-harmless provision benefiting the host State of Arkansas if the private contractor also agrees to hold harmless the State of Alabama, the Department of Human Resources, and its agencies and officials.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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� Louisiana, Nebraska, Rhode Island, and South Dakota, as well as Contra Costa County, Sacramento County, and Merced County, have joined the Arkansas Consortium.
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