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The Jefferson County Board of Health (“Board”) can enter an agreement with the Community Foundation of Greater Birmingham under which, and subject to the required annual budget review and approval process, the Board will provide funds to the Community Foundation of Greater Birmingham for use in public health work projects in Jefferson County if the Board determines that the agreement will further the Board’s purposes.





Dear Mr. Maxey:





	This opinion of the Attorney General is issued in response to your request on behalf of the Jefferson County Board of Health.  








QUESTION





	Can the Jefferson County Board of Health lawfully enter an agreement with the Community Foundation of Greater Birmingham under which, and subject to the required annual budget review and approval process, the Jefferson County Board of Health will provide funds to the Community Foundation of Greater Birmingham for use in public health work projects in Jefferson County?








FACTS AND ANALYSIS





	Your letter of request asks whether the Jefferson County Board of Health may enter an agreement with the Community Foundation of Greater Birmingham (the “CFGB”), a nonprofit corporation, where the Board will donate funds to the CFGB to fund public health work projects in Jefferson County.  Your request states that the CFGB is a private, nonprofit organi�zation that is organized to further public endeavors within the Birmingham area.  You state that the Board would like to enter an agree�ment with the CFGB whereby the Board would provide funds to the CFGB for use in public health work projects in Jefferson County.  The CFGB would manage the funds and be advised on selection of grants by the Jefferson County Public Health Fund Advisory Committee, of which the Jefferson County Health Officer would be the chair.





The duties of county boards of health include enforcement of public health laws and general supervision over the public health work of the county. Ala. Code § 22-3-2 (1997). Section 22-3-3 of the Code specifi�cally provides county boards of health with the authority to “solicit, receive and hold gifts, devises and bequests of money, real estate and other things of value to be used in the support, development and carrying on of their work.” Id.





Section 93 of the Constitution of Alabama generally prohibits the state from lending money or credit to “any individual, association, or cor�poration, except as may be expressly authorized by the Constitution of Alabama or amendments thereto.” Ala. Const. art. IV, § 93 (amends. 1, 12, 58).  Section 94 of the Constitution is a companion to Section 93, and it prevents political subdivisions of the state from doing the same. The appellate courts of this state, however, have opined the state or a political subdivision thereof may appropriate funds to an individual, association, or corporation when the appropriation is for a “public purpose.” Slawson v. Ala. Forestry Comm’n, 631 So. 2d 953 (Ala. 1994); Opinion of the Jus�tices No. 269, 384 So. 2d 1051 (Ala. 1980).  





In Slawson, the most recent appellate court decision addressing Sections 93 and 94, the Alabama Supreme Court held as follows:





In Opinion of the Justices, No. 269, 384 So.2d 1051, this court was asked whether the appropriation of state funds to nonstate agencies and organizations was for a ‘public purpose’ and, thus, did not violate § § 93 and 94 of our constitution. . .  Although, we were unable to give an advisory opinion because the question asked presented a mixed question of law and fact, we did provide guidelines as to what constituted a “public purpose.” Quoting Clifford v. City of Cheyenne, 487 P.2d 1325, 1329 (Wyo. 1971), we stated that, generally speaking, a public purpose “has for its objective, the promotion of public purpose, safety, morals, security, prosperity, contentment, and the general welfare of the community. . . .”





The paramount test should be whether the expenditure confers a direct public benefit of a reasonably general character, that is to say, to a significant part of the public, as dis�tinguished from a remote and theo�retical benefit The trend among the modern courts is to give the term “public purpose” a broad expansive definition. . . .





[T]he question of whether or not an appropriation was for a public purpose [is] largely within the legislative domain rather than within the domain of the courts. . . .





The legislature has, to a great extent, the right to determine the question and its determination is conclusive when it does not clearly appear to be wrong, assuming that we have a right to differ with them in their finding. . . . Taken on its face, it is our duty to assume that the Legislature acted within constitutional limits and did not make a donation, when such construction is not incon�sistent with the recitals of the act.





Slawson, 631 So. 2d at 956.





This Office has previously opined that whether an appropriation serves a public purpose is a decision to be made by the political entity or state agency with the authority to make the appropriation. Opinion to Honorable Kathy E. Sawyer, Commissioner, Department of Mental Health and Mental Retardation, dated July 17, 2002, A.G. No. 2002-285; opinion to Honorable Jimmy C. Lunsford, Mayor, City of Troy, dated February 21, 2003, A.G. No. 2003-081. This Office has also previously suggested that when a political sub�division or state agency enters an agreement with a private entity to expend funds or donate property for a public purpose, the agreement should state the public benefits as consideration.  Opinion to Honorable Bobby L. Crowder, Mayor of the City of Valley, dated Novem�ber 6, 1995, A.G. No. 96-00034; opinion to Honorable Jerry Lacey, Chairman of the Fayette County Commission, dated January 31, 1997, A.G. No. 97-00097.





The CFGB’s articles of incorporation state that its purpose is to further public endeavors in the greater Birmingham area. Because public health work of the Board would fall under the “public endeavor” category, this purpose is consistent with the statutory duties provided by the Legis�lature for the county boards of health. Thus, the Board can enter an agreement with the CFGB under which the Board will provide funds to the CFGB to support public health work projects in Jefferson County if the Board determines that entering such an agreement will further a public purpose.








CONCLUSION





	The Jefferson County Board of Health may enter an agreement with the Community Foundation of Greater Birmingham under which, and sub�ject to the required annual budget review and approval process, the Board will provide funds to the Community Foundation of Greater Birmingham for use in public health work projects in Jefferson County if the Board determines that the agreement will further the Board’s purposes.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Noel S. Barnes of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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