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Honorable William E. Shinn, Jr.


Attorney, Morgan County Commission


Harris, Caddell & Shanks, P.C.


Post Office Box 2688


Decatur, Alabama 35602-2688





Attorneys Fees - County Commissions - Revenue Commissioners - Reappraisal Program





The Morgan County Commission may engage a private attorney or attorneys to litigate the disputed property tax assessment against Calpine in federal bankruptcy court.  Any attorney selected must be approved by the Department of Revenue, the Governor, and the Attorney General.  Also, the costs associated with the litigation, including attorneys’ fees, may be properly chargeable to the reappraisal budget.





Dear Mr. Shinn:





	This opinion of the Attorney General is issued in response to your request on behalf of the Morgan County Commission.








QUESTION





May the Morgan County Commission and the Revenue Commissioner of Morgan County employ outside legal counsel to defend the Reve�nue Commissioner’s appraisal for ad valorem taxes against a taxpayer using funds from the county’s reappraisal budget?








FACTS AND ANALYSIS





	Your question actually involves two issues.  First, may the county commission hire a private attorney to handle the property tax assessment issue; and second, may the county pay the attorney/attorneys hired out of funds appropriated to the county’s reappraisal budget?  You state in your request that Calpine Corporation and two of its subsidiaries, Decatur Energy Center, LLC, and Morgan Energy Center, LLC (or “Calpine”) filed for bankruptcy protection in the United States Bankruptcy Court in the State of New York.  One of the issues involved in the bankruptcy action is a claim made by the county for ad valorem (property) taxes against Calpine.  According to your request, the difference between what the county contends is a correct property appraisal and what Calpine contends for the appraisal could total approximately $780,000 in tax revenue.





	It is a question of fact to be decided by the Morgan County Com�mission as to whether it is a wise expenditure of county resources to be represented in New York for the bankruptcy litigation.  The county com�mission is given the authority to make such a finding and to act upon it.  The county commission in Morgan County, as in all Alabama counties, is vested with the authority to manage all the county’s finances.  See Ala. Code §§ 11-8-1 to 11-8-17 (1989).  The Department of Revenue, with the approval of the Governor and Attorney General, must approve the attorney selected.  Ala. Code § 40-2-66 (2003).





	Your request further asks if it is acceptable for the Morgan County Commission to pay the private attorneys’ fees out of the county’s re�appraisal budget.  The reappraisal program, codified under sections 40-7-60, et seq., of the Code of Alabama, was passed by Act 160 during the Third Special Session of the 1971 Legislature.  The program basically re�quires the Department of Revenue to ensure that all counties reappraise all property in the state for ad valorem tax purposes according to a defi�nite schedule.  





	This Office issued an opinion to Mr. Robert H. Kirksey, Chairman of the Pickens County Commission, dated March 8, 1979, A.G. No. 79-00093.  Pickens County had contracted with a private firm to perform re�appraisal services.  It was found that the private firm had failed to do the work, so it was necessary for the county to file a lawsuit against the con�tractor.  Mr. Kirksey asked if it was legal for the county to pay the costs of the litigation, including attorneys’ fees, from the reappraisal budget.  The question was answered in the affirmative because litigation costs are considered legitimate costs and properly chargeable to the reappraisal program.





	The scenario involved with the current request is quite similar.  Litigation against a taxpayer challenging an appraisal or assessment is as legitimate an expense as litigation against a contractor who failed to properly perform reappraisal services.  As in the 1979 opinion, section 40-7-68 of the Code states, in pertinent part, as follows:





The cost of any program for the equaliza�tion of ad valorem taxes shall be prorated by each county governing body to each agency therein on the basis of the proportion of the mon�eys received by each agency in the county to the total amount received by all agencies of such county.





Ala. Code § 40-7-68 (2003).  The attorneys’ fees that you have discussed in your request are legitimate costs of the reappraisal program and are properly chargeable to the cost of the reappraisal program.  








CONCLUSION





	The Morgan County Commission may engage a private attorney or attorneys to litigate the disputed property tax assessment against Calpine in federal bankruptcy court.  Any attorney selected must be approved by the Department of Revenue, the Governor, and the Attorney General.  Also, the costs associated with the litigation, including attorneys’ fees, may be properly chargeable to the reappraisal budget.





	I hope this opinion sufficiently answers your question.  If this Office can be of further assistance, please contact Keith Maddox, Legal Division, Department of Revenue.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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