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Honorable Bill Johnson, Director


Department of Economic and Community Affairs


401 Adams Avenue, Suite 5690


Post Office Box 5690


Montgomery, Alabama  36103-5690





Open Meetings Act – Community Action Agencies – Economic and Community Affairs Department





The provisions of the Open Meetings Act (“OMA”) apply to community action agencies that are established by a county; a municipality; a combination thereof; or a private, nonprofit agency newly established by local ordinance.  Based on the information presented to this Office, we are unable to determine whether the provisions of the OMA apply to all community action agencies that are designated as "eligible entities" under Section 673(1) of the Community Services Block Grant Act.  Such entities may either voluntarily or as a result of requirements placed on the agency by the Department of Economic and Community Affairs follow the requirements of the OMA.





Dear Mr. Johnson:





	This opinion of the Attorney General is issued in response to your request on behalf of the Department of Economic and Community Affairs.








QUESTION





	Do the provisions of the Open Meetings Act apply to community action agencies as such agencies are defined in section 11-96-1, et seq., of the Code of Alabama?








FACTS AND ANALYSIS





	Community action agencies are established pursuant to section 11-96-1, et seq., of the Code of Alabama.  Ala. Code §§ 11-96-1 through 11-96-6 (1994).  In your letter of request, you informed this Office that such agencies receive federal funding, state funding, and private donations.  Section 11-96-1 of the Code of Alabama sets forth the manner in which appropriations are to be made to such agencies.  Ala. Code § 11-96-1 (1994).  Further, section 11-80-4.1 of the Code of Alabama permits a municipality to appropriate funds to a com�munity action agency.  Ala. Code § 11-80-4.1 (1994); opinion to Honorable Morgan Reynolds, Attorney, City of Clanton, dated April 13, 1998, A.G. No. 98-00129.





	Section 11-96-3 defines the composition of a community action agency and its powers and duties.  That section states, in pertinent part, as follows:





(a) A "community action agency" for the pur�poses of this chapter shall include the following:


(1) A county, a municipality or a combination thereof;


(2) A private non-profit agency which has been designated as an "eligible entity" under Section 673(1) of the Community Services Block Grant Act; or


(3) A private non-profit agency newly estab�lished by local ordinance in compliance with sub�section (b) of this section.


(b) Each community action agency shall admin�ister its programs through a governing board consisting of 15 to 51 members.


(1) One-third of the members of the board shall be elected or appointed public officials, currently holding office or their representatives. These members shall be designated or approved by the chief elected local government official or officials of the jurisdiction which they represent.


(2) At least one-third of the members shall be persons chosen in accordance with democratic selection procedures adequate to assure that they are representa�tive of the poor in the area served by the agency.


(3) The other members shall be officials or mem�bers of business, industry, labor, religious, welfare, education, housing or other major groups and interests in the community. Each member of the board selected to represent a specific geographic area within an appointed community must reside in the area repre�sented.


Procedures for selection of board members shall be submitted to county commissions within the com�munity action agency service area for their review. This procedure may be set out in the by-laws governing the community action agency.


(c) Each community action agency receiving funds under this chapter shall prepare a bi-annual audit to be made available to the public, to state and local government.


(d) If a community action agency delegates responsibility for major policy determinations with respect to the character, funding, extent, and admini�stration of the budgeting for programs to be carried on in a particular geographic poverty or low-income area within the community in a subsidiary board, council, or similar agency, that board, council, or agency shall be broadly representative of the area.


(e) The specific service area of any community action agency must be specific in its charter. No com�munity action agency service areas shall overlap; nor shall any new service area include less than 50,000 total population. This population requirement shall not affect existing community action agencies, nor affect the authority of an existing agency to expand into an area not already served by a community action pro�gram.


(f) Each community action agency shall consult neighborhood-based organizations composed of resi�dents of the area of members of the groups served to assist the agency in planning, conduct, and evaluation of components of the community action program.


(g) A community action agency shall:


(1) Plan systematically for an effective com�munity action program;


(2) Encourage agencies engaged in activities related to the community action program to administer assistance on a common or cooperative basis;


(3) Initiate and sponsor projects responsive to needs of the poor which are not otherwise being met, with particular emphasis on providing central or com�mon services that can be drawn upon by a variety of related programs;


(4) Establish effective procedures by which the poor and area residents concerned will be enabled to influence the character of programs affecting their interests;


(5) Join with and encourage business, labor and other private groups and organizations to undertake activities which will result in the additional use of pri�vate resources and capabilities, and otherwise carry out its purposes as approved by its governing board.





Ala. Code § 11-96-3 (1994) (emphasis added).





	Community action agencies are charged with the development of community-based projects to enrich the lives of the poor and elderly in a par�ticular geographical area.  Ala. Code § 11-96-5 (1994).  Such programs are focused on assisting disadvantaged persons in hopes of eliminating poverty and fostering self-sufficiency.  For example, a particular program may instruct per�sons regarding better use of available income or methods in securing better employ�ment.  Id.  





	As evidenced above, a community action agency may be a county; a municipality; a combination of these; or a private, nonprofit corporation that meets the requirements set out in the statute.  Notwithstanding, section 11-96-3(b) states that the community action agency shall “administer its programs through a governing board . . .”  Ala. Code § 11-96-3(b) (1994).  





	The OMA is codified in section 36-25A-1, et seq., of the Code of Ala�bama.  Ala. Code § 36-25A-1 to 36-25A-11 (Supp. 2006).  The purpose of the OMA is to permit the public to witness the deliberative process of governmental bodies.  Ala. Code § 36-25A-1 (Supp. 2006).  





	Your particular question contemplates whether community action agen�cies, as defined in section 11-96-1, et seq., of the Code of Alabama, constitute governmental bodies as defined in section 36-25A-2(4) of the OMA.  That sec�tion states as follows:





	(4) GOVERNMENTAL BODY. All boards, bod�ies, and commissions of the executive and legislative departments of the state or its political subdivisions or municipalities which expend or appropriate public funds; all multimember governing bodies of depart�ments, agencies, institutions, and instrumentalities of the executive and legislative departments of the state or its political subdivisions or municipalities, includ�ing, without limitation, all corporations and other instrumentalities whose governing boards are com�prised of a majority of members who are appointed or elected by the state or its political subdivisions, coun�ties or municipalities; and all quasi-judicial bodies of the executive and legislative departments of the state and all standing, special, or advisory committees or subcommittees of, or appointed by, the body. The term "governmental body" does not include any of the fol�lowing:





	a. Legislative party caucuses or coalitions.





	b. Alabama appellate or trial courts, except as required by the constitution of this state or any body governed by rules of the Alabama Supreme Court.





	c. Voluntary membership associations comprised of public employees, counties, municipalities, or their instrumentalities which have not been delegated any legislative or executive functions by the Legislature or Governor.





Ala. Code § 36-25A-2(4) (Supp. 2006) (emphasis added).





	A community action agency that is established by a county, a municipal�ity, or a combination of the two, is a governmental body as defined in section 36-25A-2(4) of the Code of Alabama.  In such an instance, the community action agency is governed by a board that is a political subdivision of the state, and this entity expends public funds.  See also, opinion to Honorable Fred Smith, Commissioner, Department of Corrections, dated January 13, 1986, A.G. No. 86-00125 (finding that community action agencies that are established by a county or municipality are governmental bodies).





	A community action agency that is a nonprofit agency, established pur�suant to a local ordinance in accordance with 11-96-3(b) of the Code of Ala�bama, is a governmental body as defined in section 36-25A-2(4) of the Code of Alabama.  In this instance, the community action agency is created by a county or municipality.  As such, the community action agency is a multimember gov�erning body that is an instrumentality of a political subdivision of the state or municipality.





	Section 11-96-3(a)(2) of the Code of Alabama states that a community action agency may be established as a nonprofit agency that “has been desig�nated as an ‘eligible entity’ under Section 673(1) of the Community Services Block Grant Act.”  Ala. Code § 11-96-3(a)(2) (1994).  The statute refers to a federal act that is now codified at 42 U.S.C. § 9902(1).  This Office does not interpret and provide opinions with respect to federal law.  Moreover, after a later discussion with your office, it was determined that the composition of such agencies often varies.  As such, this Office is unable to make a determination regarding whether such community action agencies are governmental bodies as defined in section 36-25A-2(4) of the Code of Alabama.  Even if such agencies are not governmental bodies, there is nothing that would prohibit the Depart�ment of Economic and Community Affairs, as part of the requirements within its grant documents, from compelling such agencies to follow the directives of the Open Meetings Act.








CONCLUSION





	The provisions of the OMA apply to community action agencies that are established by a county; a municipality; a combination thereof; or a private, nonprofit agency newly established by local ordinance.  Based on the informa�tion presented to this Office, we are unable to determine whether the provisions of the OMA apply to all community action agencies that are designated as "eli�gible entities" under Section 673(1) of the Community Services Block Grant Act.  Such entities may either voluntarily or as a result of requirements placed on the agency by the Department of Economic and Community Affairs follow the requirements of the OMA.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet M. Gaines of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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