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Honorable Charlie Dale Jones


Chairman, Fayette County Commission


Courthouse Annex Suite 2


103 First Avenue, Northwest


Fayette, Alabama 35555





Supernumerary Status – Sheriffs – Convictions – Pardons and Paroles





Hubert Norris is not qualified to hold the office of supernumerary sheriff because, by virtue of his 1989 conviction, he forfeited the benefits of his entire incumbency as Sheriff of Fayette County that predated his conviction.





Dear Mr. Jones:





	This opinion of the Attorney General is issued in response to your request on behalf of the Fayette County Commission.








QUESTION





	Is Hubert Norris qualified to hold the posi�tion of supernumerary sheriff of Fayette County, thus obligating the county to pay him a monthly percentage of his salary?  








FACTS AND ANALYSIS





	Hubert Norris held the office of Sheriff of Fayette County for con�secutive terms beginning in 1974 until his resignation from that office pursuant to a plea agreement in federal court in 1989.  As a part of that plea agreement, he pleaded guilty to multiple federal felonies.  On March 14, 1994, he received a full pardon from the Alabama State Board of Pardons and Paroles restoring all civil and political rights. Norris sought appointment as a supernumerary sheriff after his pardon, and the Alabama Supreme Court ultimately determined that he was not entitled to such an appointment.  Norris v. Humber, 674 So. 2d 77 (Ala. 1995).  Norris subsequently was reelected to the office of Sheriff of Fayette County and took office in January 2003.  The Alabama Supreme Court determined that Norris was eligible to hold this office.  State v. Norris, 879 So. 2d 557 (Ala. 2003).  Norris’s current term of office as sheriff ends January 15, 2007.  Norris is once again seeking to be appointed a supernumerary sheriff.  





	In Norris’s first case before the Alabama Supreme Court, the issue was “whether Norris, having pleaded guilty to felonies, can serve as supernumerary sheriff after receiving a pardon.”  Norris v. Humber, 674 So. 2d at 77.  The court reasoned that “Norris’s ability to serve in the position of supernumerary sheriff is derived solely from his ability to hold the office of sheriff” and “[t]hus, he cannot enjoy the benefits of the office of supernumerary sheriff if his conviction of the felonies prevents his holding the office of sheriff.”  Id. at 79.  The court then concluded that section 36-9-2 of the Code of Alabama “prevents such an official [one convicted of a felony] from enjoying the benefits of the office he or she has abused.”  Id. at 80.  





	In Norris’s second case, the Alabama Supreme Court determined that Norris could hold the office of Sheriff of Fayette County after his pardon because he claimed the office by virtue of his election, not his pardon.  State v. Norris, 879 So. 2d at 560.  The court distinguished the current case from Norris’s previous case, pointing out that “the super�numerary office depended on the same incumbency as sheriff that Norris had forfeited with his felony conviction.”  Id.  The court concluded that section 36-9-2 of the Code of Alabama “addresses the term of office the official is serving when he is convicted” and that the previous Norris decision stands “for the proposition that the Code section also bars later supernumerary status based on the forfeited office.”  Id. at 560-61.  Thus, the question is whether Norris’s forfeited incumbency is limited to the term of office he was holding at the time of his conviction, or whether the forfeited incumbency included all of his time in office that ended with his conviction.  





	 There is no definition of the word “incumbency” in Alabama law; however, Alabama courts have, in the past, referred to multiple terms in office as a single incumbency.  See, e.g., State v. Pratt, 192 Ala. 118, 124, 68 So. 255, 257 (Ala. 1915) (referring to probate judge who was subject of action for impeachment in 1915, the court wrote: “Judge Pratt has been for many years, during his incumbency of this office, which began in the year 1898, a very near constant alcoholic drinker”); Macon County v. Abercrombie, 9 Ala. App. 147, 62 So. 449, 450 (1913) (rev’d on other grounds, Macon County v. Abercrombie, 184 Ala. 283, 63 So. 985 (1913) (referencing “the present term of his incumbency of the office”)). 





	In the more recent Norris case, the Supreme Court quoted the opin�ion of the circuit court that had also concluded that Norris was eligible to be elected to the office of Sheriff of Fayette County after his pardon.  The circuit court had reasoned “‘[t]hat the office and term of Hubert Norris which was vacated by his conviction of 1989 and § 36-9-2 had expired and the fact that no benefits of that office were to be restored to him pur�suant to Norris . . . moots and renders inapposite the application of § 36-9-2 to these facts.’”  State v. Norris, 879 So. 2d at 560 (quoting lower court decision).





	The fact that both the Alabama Supreme Court and the circuit court in the second Norris case refer to “term of office” when speaking of the effect of section 36-9-2 on Norris’s ability to hold the office of Sheriff of Fayette County by virtue of election to that office, and yet, when referring to his eligibility for supernumerary status based on his pre-conviction service, simply refer to the “benefits of that office” and “forfeited office” without the key phrase “term of,” supports the conclusion that Norris’s conviction of the felonies stripped him of the benefits of his entire pre-conviction incumbency in office, and these benefits were not restored by virtue of his pardon.�   





	The statute creating the position of supernumerary sheriff requires that, among other things, the person have at least twelve years of service as sheriff.  Ala. Code § 36-22-60(2) (2001).  Norris forfeited his right to the benefits of his entire incumbency that predated his 1989 conviction; thus, Norris only has four years of service as sheriff for purposes of appointment to the position of supernumerary sheriff.  








CONCLUSION





	Hubert Norris is not qualified to hold the office of supernumerary sheriff because, by virtue of his 1989 conviction, he forfeited the benefits of his entire incumbency as Sheriff of Fayette County that predated his conviction.  





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda Smith of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division





TK/BFS





214705/102582


�  It is also worth noting that to qualify to be appointed a supernumerary sheriff, one must have sixteen years of law enforcement service credit, at least twelve years of which must have been as sheriff.  Ala. Code § 36-22-60(2) (2001).  Even without counting the term of office that ended with Norris’s conviction, Norris would have had twelve years of service as a sheriff before his conviction.  This fact adds further support to the conclusion that the court in the first Norris opinion meant to deny him the benefits of the entire incumbency he forfeited by his conviction, rather than just the benefits of the term of office he forfeited by conviction.
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